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Item 1.01 Entry into a Material Definitive Agreement
 
Agreement and Plan of Merger
 
On March 14, 2019, BioScrip, Inc. (“Beta”), Beta Sub, Inc., a Delaware corporation and a direct wholly-owned subsidiary of Beta (“Merger Sub Inc.”), Beta
Sub, LLC, a Delaware limited liability company and a direct wholly-owned subsidiary of Beta (“Merger Sub LLC”), HC Group Holdings I, LLC, a Delaware
limited liability company (“Omega Parent”), HC Group Holdings II, Inc., a Delaware corporation (“Omega”) and HC Group Holdings III, Inc., a Delaware
corporation (“Omega III,” solely for purposes of Section 7.3(b) of the Merger Agreement), entered into an Agreement and Plan of Merger (the “Merger
Agreement”). Pursuant to the Merger Agreement, and subject to the satisfaction or waiver of the conditions specified therein, Merger Sub Inc. will be merged
with and into Omega (the “First Merger”), with Omega surviving (the “Surviving Corporation”) as a direct wholly-owned subsidiary of Beta and,
immediately following the First Merger, the Surviving Corporation will merge (together with the First Merger, the “Mergers”) with and into Merger Sub LLC,
with Merger Sub LLC surviving as a direct wholly-owned subsidiary of Beta.
 
At the effective time of the First Merger (the “First Merger Effective Time”), all of the shares of common stock, par value $0.01 per share, of Omega issued
and outstanding immediately prior to the First Merger Effective Time (other than the shares that are held in the treasury of Omega or owned, directly or
indirectly, by Beta, Merger Sub Inc. or Merger Sub LLC immediately prior to the First Merger Effective Time) shall thereupon be cancelled and converted
into the right of Omega Parent to receive 542,261,567 shares (as may be adjusted for any stock split, reverse stock split, recapitalization, reclassification,
reorganization, exchange, subdivision or combination) of common stock, par value $0.0001 per share (“Beta Common Stock”) of Beta. In accordance with
the Merger Agreement, at the First Merger Effective Time, Beta shall issue 7,270,095 shares (the “Beta Escrowed Shares”) of Beta Common Stock to Omega
Parent in respect of certain unvested restricted stock units (the “Contingent RSUs”) that may vest upon the Beta Common Stock trading above a certain price
in the future (such issuance, together with the issuance of Beta Common Stock pursuant to the immediately preceding sentence, the “Beta Share Issuance”).
To the extent the Contingent RSUs in respect of which Beta Escrowed Shares were issued expire, such Beta Escrowed Shares will be transferred back to Beta
and retired for no consideration. The Merger Agreement also provides that Beta shall be entitled to designate two directors to the Board of Directors of Beta
(the “Beta Board”), while Omega shall designate the remaining eight directors, in each case effective as of the First Merger Effective Time.
 
The consummation of the Mergers is subject to customary closing conditions set forth in the Merger Agreement, including, but not limited to, (i) the approval
by the Beta stockholders of the Beta Share Issuance (ii) the approval by the Beta stockholders of the Second Amended and Restated Certificate of
Incorporation of Beta (the “Amended and Restated Beta Charter”), (iii) the approval by the Beta stockholders of an amendment to the Certificate of
Designations of Series A Convertible Preferred Stock of Beta (the “Series A COD Amendment”), (iv) the absence of any order, judgment, order, injunction,
rule or decree or other action restraining, enjoining or otherwise prohibiting any of the transactions contemplated by the Merger Agreement, (v) the expiration
or termination of the waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976 and (vi) subject to certain materiality exceptions, the
accuracy of certain representations and warranties of the parties contained in the Merger Agreement and the compliance by the parties with the covenants
contained in the Merger Agreement in all material respects. In addition, Omega’s obligation to complete the Mergers is subject to (a) its receipt of a tax
opinion to the effect that the Mergers qualify as a “reorganization” within the meaning of Section 368(a) of the Internal Revenue Code and (b) the expiration
of certain waiting periods under agreements with governmental entities and the receipt of certain licenses or consents from certain governmental entities (as
more fully described in the Merger Agreement). A form of the Amended and Restated Beta Charter and a form of the Series A COD Amendment are attached
as exhibits to the Merger Agreement which is attached hereto as Exhibit 2.1.
  
Concurrently with the execution of the Merger Agreement, entities affiliated with Coliseum Capital Management, LLC entered into a voting agreement (the
“Voting Agreement”) in which they have agreed, among other things and subject to the terms and conditions of the Voting Agreement, to vote the shares of
Beta Common Stock and other securities of Beta, they beneficially own, in favor of the Beta Share Issuance, the Amended and Restated Beta Charter and the
Beta Series A COD Amendment.
  
Pursuant to the terms of the Merger Agreement, Beta shall not, and shall cause its subsidiaries not to, solicit, propose, initiate or knowingly encourage or
facilitate any alternative transaction proposals from third parties or to engage in discussions or negotiations with third parties regarding any alternative
transaction proposals or enter into any definitive agreement relating to any alternative transaction proposal, in each case subject to certain exceptions. The
Beta Board may change its recommendation to its stockholders in response to a superior proposal or an intervening event if the Beta Board determines in
good faith (after consultation with outside counsel) that the failure to change its recommendation would reasonably be expected to be inconsistent with the
fiduciary duties of the Beta Board under applicable law.
  
The Merger Agreement provides for certain termination rights for both Beta and Omega that will result in a termination fee being payable by one party to the
other. Beta may be required to pay Omega a termination fee of $15,000,000 upon termination of the Merger Agreement under certain specified circumstances,
including (i) the acceptance of a superior proposal by the Beta Board and (ii) a change in recommendation by the Beta Board to its stockholders and (iii)
following certain terminations if Beta enters into a definitive agreement with respect to, or consummates, an alternative transaction within 12 months of the
date of such termination.
 

 



 

 
In addition, Omega may be required to pay to Beta a termination fee of $30,000,000 if the Merger Agreement is terminated (i) by Beta as a result of Omega’s
failure to obtain and deliver its debt financing in accordance with the terms of the Merger Agreement and the debt commitment letters attached to the Merger
Agreement, (ii) by Beta as a result of a material breach of Omega’s representations or covenants which would result in the failure of any of the mutual closing
conditions or Beta’s closing conditions that could not be cured or (iii) by Beta or Omega following December 13, 2019, if Beta could have terminated the
Merger Agreement as a result of a material breach of Omega’s representations or covenants which would result in the failure of any of the mutual closing
conditions or Beta’s closing conditions that could not be cured at the time of such termination.
 
Beta may be required to reimburse certain transaction expenses of Omega or Omega Parent up to $5,000,000 in the event the Merger Agreement is terminated
as a result of Beta’s failure to obtain the consent of its stockholders for the Beta Share Issuance, the Amended and Restated Beta Charter and the Series A
COD Amendment.
 
The foregoing summary does not purport to be a complete description and is qualified in its entirety by reference to the full text of the Merger Agreement,
which is attached hereto as Exhibit 2.1 and is incorporated herein by reference.
 
Preferred Stock Arrangements
 
On March 14, 2019, in connection with the Mergers, Beta entered into a Preferred Stock Repurchase Agreement (the “Preferred Repurchase Agreement”),
pursuant to which Beta has agreed to repurchase from certain of its stockholders all 614,177 of the issued and outstanding Series C Convertible Preferred
Stock, par value $0.0001 per share, of Beta (the “Series C Preferred Stock”), immediately following, and conditioned upon, the consummation of the Mergers
(the “Repurchase Closing”). Pursuant to the Preferred Repurchase Agreement, each holder of Series C Preferred Stock has agreed to sell each share of Series
C Preferred Stock held by it to Beta for (i) an amount in cash equal to 120% of the Liquidation Preference (as defined in the Certificate of Designations of
Series C Convertible Preferred Stock of Beta) per preferred share, determined as of the date of the Repurchase Closing (including any dividends accrued
through such date) and (ii) 2.5226 fully paid, validly issued and non-assessable shares of Beta Common Stock, per preferred share (such Common Stock, the
“Repurchase Shares”). If the Merger Agreement is terminated in accordance with its terms, the Preferred Repurchase Agreement shall terminate
automatically.
 
In connection with the Mergers, the Board has approved the Series A COD Amendment which is subject to the approval of the Beta stockholders. Pursuant to
the Series A COD Amendment, immediately following the effectiveness of the Mergers without any further action on the part of the Corporation or any
stockholder thereof, (i) (A) four one-hundredths (4/100) of each share of Series A Preferred Stock issued by the Corporation on March 9, 2015 then issued
and outstanding shall automatically be converted into 2.5226 shares of Common Stock and (B) four one-hundredths (4/100) of each share of Series A
Preferred Stock issued by the Corporation on July 29, 2015 then issued and outstanding shall automatically be converted into 2.4138 shares of Common
Stock and (ii) the remaining portion of all Series A Preferred Stock (constituting ninety-six one-hundredths (96/100) of each share of Series A Preferred Stock
subject to conversion pursuant to the immediately preceding clause (i)) shall be redeemed, to the extent of funds lawfully available therefor, for an amount in
cash equal to 120% of the Liquidation Preference of such share of Series A Preferred Stock as of the Redemption Date (including any dividends accrued
through such date).
 
The foregoing summary does not purport to be a complete description and is qualified in its entirety by reference to the full text of the Preferred Repurchase
Agreement, which is attached hereto as Exhibit 10.1 and is incorporated herein by reference.
 
Amended and Restated Warrant Agreement and Letter Agreements

On March 14, 2019, in connection with the Mergers, Beta entered into an Amended and Restated Warrant Agreement (the “Warrant Amendment”) with
certain holders of warrants to purchase Beta Common Stock signatory thereto (the “Holders”) for the purpose of amending and restating that certain Warrant
Agreement (the “Original Warrant Agreement”), dated June 29, 2017, by and among Beta and the Holders, so as to fix the maximum number of shares of
Beta Common Stock issuable upon exercise of the warrants (the “Warrants”) that have been issued to the Holders under the Original Warrant Agreement at
8,287,317 shares in the aggregate (the “Warrant Shares”). The effectiveness of the Warrant Amendment is conditioned upon the consummation of the First
Merger.
 
In consideration of the Holders’ execution and delivery of the Warrant Amendment, Beta entered into a letter agreement with each of the Holders (the
“Warrant Letter Agreements”) pursuant to which Beta agreed to issue to the Holders an aggregate of 1,855,747 shares of Beta Common Stock (the
“Amendment Shares”), promptly following, and conditioned upon, the consummation of the First Merger, pro rata in accordance with their ownership of the
Warrants.
 
The Warrant Letter Agreements and the Warrant Amendment shall automatically terminate and be null and void ab initio with no effect whatsoever on Beta or
the Holders in the event that the Merger Agreement is terminated in accordance with its terms.
 
The foregoing summary does not purport to be a complete description and is qualified in its entirety by reference to the full text of the Warrant Amendment,
which is attached hereto as Exhibit 10.2 and is incorporated herein by reference and the Warrant Letter Agreements, the form of which is attached hereto as
Exhibit 10.3, which is incorporated herein by reference.

 



 

 
Amendment to Registration Rights Agreement
 
On March 14, 2019, in connection with the Mergers and the Warrant Amendment, Beta entered into Amendment No. 1 to the Registration Rights Agreement
(the “RRA Amendment”) with the Holders, pursuant to which Beta and the Holders agreed to amend that certain Registration Rights Agreement, dated June
29, 2017, by and among Beta and the Holders, to provide the Holders with registration rights for the Amendment Shares.
 
The effectiveness of the RRA Amendment is conditioned upon the consummation of the First Merger. The RRA Amendment shall automatically terminate
and be null and void ab initio with no effect whatsoever on Beta or the Holders in the event that the Merger Agreement is terminated in accordance with its
terms.
 
The foregoing summary does not purport to be a complete description and is qualified in its entirety by reference to the full text of the RRA Amendment,
which is attached hereto as Exhibit 10.4 and is incorporated herein by reference.
 
The Merger Agreement, the Preferred Repurchase Agreement, the RRA Amendment, the Warrant Amendment and the form of Warrant Letter Agreement
(collectively, the “Transaction Documents”) have each been attached as an exhibit to this report to provide investors and security holders with information
regarding their respective terms. The Transaction Documents are not intended to provide any other factual information about Beta or Omega or to modify or
supplement any factual disclosures about Beta in its public reports filed with the U.S. Securities and Exchange Commission (the “SEC”). Each of the
Transaction Documents includes representations, warranties and covenants of Beta and the other parties thereto made solely for the purposes of the Merger
Agreement and which may be subject to important qualifications and limitations agreed to by Beta and the other parties thereto in connection with the
negotiated terms of the Transaction Documents. Moreover, some of those representations and warranties may not be accurate or complete as of any specified
date, may be subject to certain disclosures between the parties and a contractual standard of materiality different from those generally applicable to Beta’s
SEC filings. In addition, the representations and warranties were made for purposes of allocating risk among the parties to the Transaction Documents and
should not be relied upon as establishing factual matters.
 
Item 2.03 Creation of a Direct Financial Obligation or any Obligation under an Off-Balance Sheet Arrangement of a Registrant
 
The disclosure under the heading “Preferred Stock Arrangements” in Item 1.01 is incorporated by reference into this Item 2.03.
 
Item 3.02 Unregistered Sales of Equity Securities.
 
The information contained above in Item 1.01 is hereby incorporated by reference into this Item 3.02. The securities of Beta to be issued as described herein
will be issued without registration pursuant to the exemption provided by Section 4(a)(2) under the Securities Act of 1933 (the “Securities Act”) and, in the
case of the Repurchase Shares, Warrants, Warrant Shares and Amendment Shares, Section 3(a)(9) under the Securities Act.
 
Item 8.01 Other Events
 
On March 15, 2019, Beta and Omega issued a joint press release announcing that they had entered into the Merger Agreement. A copy of the press release is
attached here as Exhibit 99.1, and is incorporated herein by reference.
 

 



 

 
Forward Looking Statements
 
This communication, in addition to historical information, contains “forward-looking statements” (as defined in the Private Securities Litigation Reform Act
of 1995) regarding, among other things, future events or the future financial performance of BioScrip and Option Care. All statements other than statements
of historical facts are forward-looking statements. In addition, words such as “anticipate,” “believe,” “contemplate,” “continue,” “could,” “estimate,”
“expect,” “intend,” “may,” “plan,” “potential,” “predict,” “project,” “seek,” “should,” “target,” “will,” “would,” or the negative of these words, and words and
terms of similar substance used in connection with any discussion of future plans, actions or events identify forward-looking statements. Forward-looking
statements relating to the proposed transaction include, but are not limited to: statements about the benefits of the proposed transaction between BioScrip and
Option Care, including future financial and operating results; BioScrip’s and Option Cares plans, objectives, expectations and intentions; the expected timing
of completion of the proposed transaction; and other statements relating to the acquisition that are not historical facts. Forward-looking statements are based
on information currently available to BioScrip and Option Care and involve estimates, expectations and projections. Investors are cautioned that all such
forward-looking statements are subject to risks and uncertainties (both known and unknown), and many factors could cause actual events or results to differ
materially from those indicated by such forward-looking statements. With respect to the proposed transaction between BioScrip and Option Care, these
factors could include, but are not limited to: the risk that BioScrip or Option Care may be unable to obtain governmental and regulatory approvals required for
the transaction, or that required governmental and regulatory approvals may delay the transaction or result in the imposition of conditions that could reduce
the anticipated benefits from the proposed transaction or cause the parties to abandon the proposed transaction; the risk that a condition to closing of the
transaction may not be satisfied; the length of time necessary to consummate the proposed transaction, which may be longer than anticipated for various
reasons; the risk that the businesses will not be integrated successfully; the risk that the cost savings, synergies and growth from the proposed transaction may
not be fully realized or may take longer to realize than expected; the diversion of management time on transaction-related issues; the effect of future
regulatory or legislative actions on the companies or the industries in which they operate; the risk that the credit ratings of the combined company or its
subsidiaries may be different from what the companies expect; economic and foreign exchange rate volatility; and the other risks contained in BioScrip’s
most recently filed Annual Report on Form 10-K.
 
Many of these risks, uncertainties and assumptions are beyond BioScrip’s ability to control or predict. Because of these risks, uncertainties and assumptions,
you should not place undue reliance on these forward-looking statements. Furthermore, forward-looking statements speak only as of the information currently
available to the parties on the date they are made, and neither BioScrip nor Option Care undertakes any obligation to update publicly or revise any forward-
looking statements to reflect events or circumstances that may arise after the date of this communication. Nothing in this communication is intended, or is to
be construed, as a profit forecast or to be interpreted to mean that earnings per BioScrip share for the current or any future financial years or those of the
combined company, will necessarily match or exceed the historical published earnings per BioScrip share, as applicable. Neither BioScrip nor Option Care
gives any assurance (1) that either BioScrip or Option Care will achieve its expectations, or (2) concerning any result or the timing thereof, in each case, with
respect to any regulatory action, administrative proceedings, government investigations, litigation, warning letters, consent decrees, cost reductions, business
strategies, earnings or revenue trends or future financial results. All subsequent written and oral forward-looking statements concerning BioScrip, Option
Care, the proposed transaction, the combined company or other matters and attributable to BioScrip or Option Care or any person acting on their behalf are
expressly qualified in their entirety by the cautionary statements above.
 
Additional Information And Where To Find It
 
This communication is for informational purposes only and does not constitute an offer to sell or the solicitation of an offer to buy any securities or a
solicitation of any vote or approval with respect to the proposed transaction between Beta and Omega or otherwise, nor shall there be any sale, issuance or
transfer of securities in any jurisdiction in contravention of applicable law. No offer of securities shall be made except by means of a prospectus meeting the
requirements of Section 10 of the Securities Act of 1933, as amended. The proposed business combination transaction between Beta and Omega will be
submitted to the respective stockholders of Beta and Omega for their consideration. Beta will deliver a proxy statement/prospectus to its stockholders as
required by applicable law. Beta also plans to file other documents with the U.S. Securities and Exchange Commission (the “SEC”) regarding the proposed
transaction. This communication is not a substitute for any prospectus, proxy statement or any other document which Beta may file with the SEC in
connection with the proposed transaction. INVESTORS AND SECURITY HOLDERS OF BETA ARE URGED TO READ THE PROXY
STATEMENT/PROSPECTUS AND ANY OTHER RELEVANT DOCUMENTS THAT WILL BE FILED WITH THE SEC CAREFULLY AND IN
THEIR ENTIRETY WHEN THEY BECOME AVAILABLE BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION ABOUT BETA,
THE PROPOSED TRANSACTION AND RELATED MATTERS. Investors and stockholders will be able to obtain free copies of the proxy
statement/prospectus and other documents containing important information about Beta and Omega, once such documents are filed with the SEC, through the
website maintained by the SEC at www.sec.gov. Beta makes available free of charge at www.bioscrip.com (in the “Investor Relations” section), copies of
materials they file with, or furnish to, the SEC.
  
Participants In The Merger Solicitation
 
Beta and certain of their respective directors, executive officers and other members of management and employees may be deemed to be participants in the
solicitation of proxies from the stockholders of Beta in connection with the proposed transaction. Information about the directors and executive officers of
Beta is set forth in its proxy statement for its 2018 annual meeting of stockholders, which was filed with the SEC on April 6, 2018. These documents can be
obtained free of charge from the sources indicated above. Other information regarding those persons who are, under the rules of the SEC, participants in the
proxy solicitation and a description of their direct and indirect interests, by security holdings or otherwise, will be contained in the joint proxy
statement/prospectus and other relevant materials to be filed with the SEC when they become available.
 

 



 

 
Item 9.01 Financial Statements and Exhibits
 
(d) Exhibits

 
   

Exhibit
Number  Description of Exhibit

  
2.1*

 
Agreement and Plan of Merger, dated as of March 14, 2019, by and among BioScrip, Inc., Beta Sub, Inc., Beta Sub, LLC, HC Group
Holdings I, LLC, HC Group Holdings II, Inc. and HC Group Holdings III, Inc.

  
10.1  Preferred Stock Repurchase Agreement, dated as of March 14, 2019, by and among BioScrip, Inc. and the parties signatory thereto.
  
10.2

 
Amended and Restated Warrant Agreement, dated as of March 14, 2019, by and among BioScrip, Inc. and the Holders (as defined therein)
signatory thereto.

  
10.3  Form of Letter Agreement, dated March 14, 2019, by and among BioScrip, Inc. and each of the Holders. 
   
10.4  Amendment No.1 to Registration Rights Agreement by and between BioScrip, Inc. and the stockholders of the Company signatory thereto.
   
99.1  Joint Press Release of BioScrip, Inc. and Option Care, dated March 15, 2019.
 
* Certain schedules to the Agreement and Plan of Merger have been omitted from this filing pursuant to Item 601(b)(2) of Regulation S-K. Registrant will

furnish copies of such schedules to the Securities and Exchange Commission upon request by the Commission.
 

 



 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
 
 BIOSCRIP, INC. 
  
  
 By:  /s/ Kathryn Stalmack 
Date: March 15, 2019   Kathryn M. Stalmack
   Senior Vice President, General Counsel and Secretary
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AGREEMENT AND PLAN OF MERGER

 
AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of March 14, 2019, between BioScrip, Inc., a Delaware corporation

(“Beta”), Beta Sub, Inc., a Delaware corporation and a wholly-owned Subsidiary of Beta (“Merger Sub Inc.”), Beta Sub, LLC, a Delaware limited liability
company and a wholly-owned Subsidiary of Beta (“Merger Sub LLC” and collectively with Merger Sub Inc. and Beta, the “Beta Parties”), HC Group
Holdings I, LLC, a Delaware limited liability company (“Omega Parent”), HC Group Holdings II, Inc., a Delaware corporation and a wholly-owned
subsidiary of Omega Parent (“Omega”), and HC Group Holdings III, Inc., a Delaware corporation and a wholly-owned subsidiary of Omega, solely for
purposes of Section 7.3(b) (“Omega III”).

 
RECITALS

 
WHEREAS, at the First Merger Effective Time, the parties intend to effect the merger (the “First Merger”) of Merger Sub Inc. with and into Omega,

with Omega continuing as the surviving entity (the “Surviving Corporation”), on the terms and subject to the conditions set forth herein;
 
WHEREAS, immediately following the First Merger, the parties intend to effect the merger (the “Second Merger” and, together with the First

Merger, the “Mergers”) of the Surviving Corporation with and into Merger Sub LLC, with Merger Sub LLC continuing as the surviving entity (the “Surviving
Company”), on the terms and subject to the conditions set forth herein;

 
WHEREAS, the Board of Directors of Omega has unanimously (i) determined that this Agreement and the transactions contemplated hereby

(including the Mergers) are fair to and in the best interests of Omega and its stockholders, (ii) approved, adopted and declared advisable this Agreement and
the transactions contemplated hereby (including the Mergers), (iii) directed that the adoption of this Agreement be submitted to a vote at a meeting of
Omega’s stockholders, and (iv) recommended the adoption of this Agreement by Omega’s sole stockholder, Omega Parent;

 
WHEREAS, on or prior to the date hereof, certain of Omega Parent’s equityholders, which collectively own more than 75% of the equity interests of

Omega Parent, have delivered a support agreement to Beta pursuant to which such Persons have agreed, among other things to restrictions on the transfer of
equity in Omega Parent;

 
WHEREAS, Omega Parent, as Omega’s sole stockholder, wishes, by execution and delivery of this Agreement, to adopt this Agreement and consent

to and approve the Mergers and the other transactions contemplated hereby (the “Omega Stockholder Approval”);
 

 



 

 
WHEREAS, the Board of Directors of Beta has unanimously (i) determined that this Agreement and the transactions contemplated hereby (including

the Beta Share Issuance) are fair to and in the best interests of Beta and its stockholders, (ii) approved, adopted and declared advisable this Agreement and the
transactions contemplated hereby (including the Beta Share Issuance), (iii) directed that the Beta Share Issuance, the Amended and Restated Beta Charter and
the Beta Series A COD Amendment be submitted to a vote at a meeting of Beta’s stockholders, and (iv) recommended the approval of the Beta Share
Issuance, the Amended and Restated Beta Charter and the Beta Series A COD Amendment by Beta’s stockholders (such recommendation, the “Beta Board
Recommendation”);

 
WHEREAS, simultaneously with the execution and delivery of this Agreement, certain of Beta’s shareholders have entered into voting and support

agreements in the form attached hereto as Exhibit A (the “Support Agreements”), dated as of the date hereof, with Omega Parent, pursuant to which, among
other things, such Beta shareholders have agreed to vote such Beta shareholders shares of Beta Common Stock in favor of the approval of this Agreement;

 
WHEREAS, the Board of Directors of Merger Sub Inc. has unanimously (i) approved, adopted and declared advisable this Agreement and the

transactions contemplated hereby (including the First Merger), and (ii) directed that this Agreement be submitted to Beta for its approval and adoption in its
capacity as the sole stockholder of Merger Sub Inc.;

 
WHEREAS, the Board of Managers of Merger Sub LLC has unanimously (i) approved, adopted and declared advisable this Agreement and the

transactions contemplated hereby (including the Second Merger), and (ii) directed that this Agreement be submitted to Beta for its approval and adoption in
its capacity as the sole member of Merger Sub LLC;

 
WHEREAS, Beta, as Merger Sub Inc.’s sole stockholder and Merger Sub LLC’s sole member, wishes, by execution and delivery of this Agreement,

to adopt this Agreement and consent to and approve the Mergers and the other transactions contemplated hereby (the “Merger Sub Equityholder Approval”);
 
WHEREAS, concurrently with the execution and delivery of this Agreement, Omega has received from the parties identified therein the Debt

Commitment Letters (as defined below) committing, subject to (and only to) the terms and conditions expressly set forth therein, to provide the Debt
Financing (as defined below) in the amounts and on the terms set forth therein;

 
WHEREAS, for U.S. federal income tax purposes, it is intended (i) that the First Merger and the Second Merger, taken together, will constitute an

integrated plan and qualify as a “reorganization” within the meaning of Section 368(a) of the Internal Revenue Code of 1986, as amended, and the rules and
the regulations promulgated thereunder (the “Code”) to which each of Beta and Omega are to be parties under Section 368(b) of the Code, and (ii) this
Agreement is intended to constitute a “plan of reorganization” within the meaning of Sections 354, 361 and 368 of the Code;
 

WHEREAS, concurrently with the execution and delivery of this Agreement, Beta has entered into (i) a Preferred Stock Repurchase Agreement in
the form of Exhibit E attached hereto (the “Preferred Repurchase Agreement”)and (ii) an Amended and Restated Warrant Agreement, in the form of Exhibit F
attached hereto (the “Warrant Amendment”), in each case, the effectiveness of certain provisions of which is conditioned upon the occurrence of the Closing
in accordance with the terms of this Agreement; and

 
WHEREAS, Beta, Merger Sub Inc., Merger Sub LLC, Omega Parent and Omega desire to make certain representations, warranties, covenants and

agreements in connection with the Mergers and also to prescribe certain conditions to the Mergers as specified herein.
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AGREEMENT

 
NOW, THEREFORE, in consideration of the premises, and of the representations, warranties, covenants and agreements contained herein, and

intending to be legally bound hereby, Beta, Merger Sub Inc., Merger Sub LLC, Omega Parent and Omega hereby agree as follows:
 

ARTICLE I
THE MERGERS

 
Section 1.1           The Mergers.

 
(a)          Upon the terms and subject to the conditions set forth in this Agreement and in accordance with the General Corporation Law of

the State of Delaware (the “DGCL)”, at the First Merger Effective Time, Merger Sub Inc. shall be merged with and into Omega. Following the First Merger,
the separate corporate existence of Merger Sub Inc. shall cease, and Omega shall continue as the Surviving Corporation in the First Merger and a wholly-
owned Subsidiary of Beta. From and after the First Merger Effective Time, all the property, rights, powers, privileges and franchises of Omega and Merger
Sub Inc. shall be vested in the Surviving Corporation and all of the debts, obligations, liabilities, restrictions and duties of Omega and Merger Sub Inc. shall
become the debts, obligations, liabilities and duties of the Surviving Corporation, all as provided under the DGCL.

 
(b)          Upon the terms and subject to the conditions set forth in this Agreement, at the Second Merger Effective Time, the Surviving

Corporation shall be merged with and into Merger Sub LLC in accordance with the DGCL and the Limited Liability Company Act of the State of Delaware
(the “DLLCA”) and upon the terms and subject to the conditions set forth in this Agreement, whereupon the separate existence of the Surviving Corporation
shall cease, and Merger Sub LLC shall be the Surviving Company. From and after the Second Merger Effective Time, all the property, rights, powers,
privileges and franchises of Omega, Merger Sub LLC and the Surviving Corporation shall be vested in the Surviving Company and all of the debts,
obligations, liabilities, restrictions and duties of Omega, Merger Sub Inc. and the Surviving Corporation shall become the debts, obligations, liabilities and
duties of the Surviving Company, all as provided under the DGCL and the DLLCA.
 

Section 1.2           Closing. The closing of the Mergers (the “Closing”) shall take place at 10:00 a.m., New York time, on the fifteenth (15th) Business
Day following the satisfaction or, to the extent permitted by applicable Law, waiver of the conditions set forth in Article VI (other than those conditions that
by their terms are to be satisfied at the Closing, but subject to the satisfaction or, to the extent permitted by applicable Law, waiver of those conditions), at the
offices of Gibson, Dunn & Crutcher LLP, 200 Park Avenue, New York, New York 10166, unless another date, time or place is agreed to in writing by Beta
and Omega; provided, that Closing may occur on any date following the second (2nd) Business Day following the satisfaction or, to the extent permitted by
applicable Law, waiver of the conditions set forth in Article VI (other than those conditions that by their terms are to be satisfied at the Closing, but subject to
the satisfaction or, to the extent permitted by applicable Law, waiver of those conditions) with the written consent of Omega. The date on which the Closing
occurs is referred to in this Agreement as the “Closing Date.”
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Section 1.3           First Merger Effective Time; Second Merger Effective Time.

 
(a)          Upon the terms and subject to the provisions of this Agreement, as soon as practicable on the Closing Date, the applicable parties

shall file a certificate of merger (the “First Certificate of Merger”) with the Secretary of State of the State of Delaware (the “Delaware Secretary of State”),
executed in accordance with the relevant provisions of the DGCL in connection with effecting the First Merger. The First Merger shall become effective at
such time as the First Certificate of Merger is duly filed with the Delaware Secretary of State or at such other time as Beta and Omega shall agree in writing
and shall specify in the First Certificate of Merger (the time the First Merger becomes effective being the “First Merger Effective Time”).

 
(b)          Upon the terms and subject to the provisions of this Agreement, immediately following the First Merger Effective Time, the

applicable parties shall file a certificate of merger (the “Second Certificate of Merger”) with the Delaware Secretary of State, executed in accordance with the
relevant provisions of the DGCL and DLLCA in connection with effecting the Second Merger. The Second Merger shall become effective at such time as the
Second Certificate of Merger is duly filed with the Delaware Secretary of State or at such other time as Beta and Omega shall agree in writing and shall
specify in the Second Certificate of Merger (the time the Second Merger becomes effective being the “Second Merger Effective Time”), which, unless the
parties agree otherwise, shall be immediately following the First Merger Effective Time.

 
Section 1.4           Certificate of Incorporation; Bylaws.

 
(a)          As of the First Merger Effective Time, by virtue of the First Merger and without any further action on the part of Omega, Merger

Sub Inc. or any other Person, the certificate of incorporation of Omega shall be amended to read in its entirety as the certificate of incorporation of Merger
Sub Inc. as in effect immediately prior to the First Merger Effective Time (except the name shall remain HC Group Holdings II, Inc. and the provisions
relating to the incorporator shall be omitted), and as so amended shall be the certificate of incorporation of the Surviving Corporation until thereafter amended
as provided therein or by applicable Law.
 

(b)          As of the First Merger Effective Time, by virtue of the First Merger and without any further action on the part of Omega, Merger
Sub Inc. or any other Person, the bylaws of Omega shall be amended to conform to the bylaws of Merger Sub Inc. as in effect immediately prior to the First
Merger Effective Time, and as so amended shall be the bylaws of the Surviving Corporation until thereafter changed or amended as provided therein or by
applicable Law.

 
(c)          As of the Second Merger Effective Time, by virtue of the Second Merger and without any further action on the part of the

Surviving Corporation, Merger Sub LLC or any other Person, the certificate of formation and limited liability company agreement in the form of Exhibit B
shall be the certificate of formation and limited liability company agreement of the Surviving Company from and after the Second Merger Effective Time
until thereafter amended as provided therein or by applicable Law.

 

4



 

 
(d)          Subject to the receipt of the Beta Stockholder Approval, at the First Merger Effective Time, the certificate of incorporation of Beta

(as in effect immediately prior to the First Merger Effective Time) shall be amended and restated in its entirety as set forth on Exhibit C (the “Amended and
Restated Beta Charter”), until thereafter changed or amended as provided therein or by applicable Law.

 
Section 1.5           Directors and Officers of the Surviving Corporation and the Surviving Company.

 
(a)          From and after the First Merger Effective Time, until their respective successors are duly elected or appointed and qualified in

accordance with applicable Law, (i) the directors of Merger Sub Inc. immediately prior to the First Merger Effective Time shall be the directors of the
Surviving Corporation and (ii) the officers of Merger Sub Inc. immediately prior to the First Merger Effective Time shall be the officers of the Surviving
Corporation.

 
(b)          From and after the Second Merger Effective Time, until their respective successors are duly elected or appointed and qualified in

accordance with applicable Law, (i) the board of managers of the Surviving Company shall be designated by Beta and (ii) the officers of the Surviving
Company shall be designated by Beta.
 

Section 1.6           Directors of Beta. Unless otherwise agreed to by Beta and Omega prior to the Closing, Beta shall cause the Beta Board, at the First
Merger Effective Time, to consist of the individuals identified in Section 1.6 of the Beta Disclosure Letter (the individuals identified therein, the “Beta
Designated Directors”), in each case to hold office from and after the First Merger Effective Time until the earliest to occur of the appointment or election of
his or her respective successor, resignation or proper removal in accordance with applicable legal requirements. After the First Merger Effective Time, Beta
shall cause each of the Beta Designated Directors that was serving on the Beta Board prior to the First Merger Effective Time (a “Continuing Beta Director”)
to be included in the slate of nominees recommended by the Beta Board to Beta’s stockholders for election as directors at the next annual meeting of Beta
stockholders to occur following the First Merger Effective Time and shall use no less rigorous efforts to solicit proxies in favor of the Continuing Beta
Directors than the manner in which Beta supports all other nominees proposed by the Beta Board. Beta shall cause the Beta Bylaws to be amended effective
as of the First Merger Effective Time in accordance with Section 5.13 to effect the requirements of this Section 1.6. If, following the Closing, any Continuing
Beta Director resigns or is unable to serve for any other reason prior to the first anniversary following the next annual meeting (in each case, a “Removed
Designee”), then, in each case, the remaining Continuing Beta Director (if any) shall recommend a replacement for such Removed Designee to the
Governance, Compliance and Nominating Committee of the Beta Board, which shall consider such replacement (and, if not approved by such committee, any
additional replacements recommended by the remaining Continuing Beta Director) in good faith.
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ARTICLE II

EFFECT ON THE CAPITAL STOCK OF THE CONSTITUENT CORPORATIONS; EXCHANGE OF CERTIFICATES
 
Section 2.1           First Merger Conversion of Capital Stock. At the First Merger Effective Time, by virtue of the First Merger and without any action

on the part of Omega, Beta, Merger Sub Inc. or the holders of any shares of capital stock of Omega, Beta or Merger Sub Inc.:
 
(a)          The shares of common stock, par value $0.01 per share, of Omega (“Omega Common Stock”) issued and outstanding immediately

prior to the First Merger Effective Time (other than any Excluded Shares) shall thereupon be converted into and become 542,261,567 shares (as may be
adjusted for any stock split, reverse stock split, recapitalization, reclassification, reorganization, exchange, subdivision or combination) of common stock, par
value $0.0001 per share (“Beta Common Stock”) of Beta (the “Merger Consideration”). As of the First Merger Effective Time, all such shares of Omega
Common Stock shall no longer be outstanding and shall automatically be cancelled and shall cease to exist, and shall thereafter only represent the right to
receive the Merger Consideration.

 
(b)          Each share of Omega Common Stock held in the treasury of Omega or owned, directly or indirectly, by Beta, Merger Sub Inc. or

Merger Sub LLC immediately prior to the First Merger Effective Time (collectively, “Excluded Shares”) shall automatically be cancelled and shall cease to
exist, and no consideration shall be delivered in exchange therefor.

 
(c)          Each share of common stock, par value $0.0001 per share, of Merger Sub Inc. issued and outstanding immediately prior to the

First Merger Effective Time shall be converted into and become one validly issued, fully paid and non-assessable share of common stock, par value $0.0001
per share, of the Surviving Corporation.

 
Section 2.2           Beta Share Issuance.

 
(a)          Promptly after the First Merger Effective Time, and in any event on the Closing Date, Beta shall issue (or cause to be issued) to

Omega Parent, book-entry shares (or certificates if requested) representing the shares of Beta Common Stock issued pursuant to Section 2.1(a).
 
(b)          The Merger Consideration issued in accordance with the terms of this Article II shall be deemed to have been issued in full

satisfaction of all rights pertaining to the shares of Omega Common Stock formerly held by Omega Parent. At the First Merger Effective Time, the stock
transfer books of Omega shall be closed and there shall be no further registration of transfers of the shares of Omega Common Stock that were outstanding
immediately prior to the First Merger Effective Time.

 
(c)          The certificates representing shares of Beta Common Stock issued in connection with the Beta Share Issuance, or any other

securities issued in respect of such shares upon any stock split, stock dividend, recapitalization, merger, consolidation or similar event, shall bear the
following legend (along with any other legends that may be required under applicable state and federal corporate and securities Laws):
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THE SHARES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS
AMENDED, OR UNDER STATE SECURITIES LAWS AND HAVE BEEN ACQUIRED FOR INVESTMENT AND NOT WITH A VIEW TO,
OR IN CONNECTION WITH, THE SALE OR DISTRIBUTION THEREOF. NO SUCH SALE, DISTRIBUTION OR OTHER TRANSFER,
PLEDGE OR HYPOTHECATION MAY BE EFFECTED WITHOUT AN EFFECTIVE REGISTRATION STATEMENT RELATED THERETO
OR AN OPINION OF COUNSEL SATISFACTORY TO THE ISSUER THAT SUCH REGISTRATION IS NOT REQUIRED UNDER THE
SECURITIES ACT OF 1933 OR APPLICABLE STATE SECURITIES LAWS.

 
Section 2.3           Escrowed Shares. In addition to the issuance of Beta Common Stock pursuant to Section 2.1, at the First Merger Effective Time,

and without any action on the part of any party to this Agreement or any of their respective equity holders, Beta shall issue (or cause to be issued) to Omega
Parent, a number of shares of Beta Common Stock equal to (i) the maximum number of shares of Beta Common Stock issuable in respect of the Beta
Contingent RSUs, as of the Capitalization Date, which is equal to 7,270,095 shares of Beta Common Stock (as may be adjusted for any stock split, reverse
stock split, recapitalization, reclassification, reorganization, exchange, subdivision or combination) multiplied by (ii) 3.878 (as may be adjusted for any stock
split, reverse stock split, recapitalization, reclassification, reorganization, exchange, subdivision or combination) (collectively, the “Escrowed Beta Shares”)
(provided, for the avoidance of doubt, that Beta shall not be required to issue any shares of Beta Common Stock to Omega Parent in the event that the Closing
does not occur). Unless and until an Escrowed Beta Share is transferred to Beta and retired as may be required by this Section 2.3, (i) Omega Parent shall be
the record owner of such share, entitled to vote and receive any dividends payable in respect thereof and (ii) Omega Parent shall not be entitled to sell,
transfer, assign, pledge, hypothecate or otherwise encumber in any manner such Escrowed Beta Share and such Escrowed Beta Share shall bear a restrictive
legend to that effect (the “Transfer Restriction”) until such Transfer Restriction no longer applies as provided below. At the end of each month following the
Closing, Omega Parent shall transfer to Beta for no consideration, and Beta shall immediately retire, a number of Escrowed Beta Shares (rounded up to the
nearest whole share of Beta Common Stock) equal to (i) the number of Beta Contingent RSUs (as may be adjusted for any stock split, reverse stock split,
recapitalization, reclassification, reorganization, exchange, subdivision or combination) that Expired during the preceding month without having Vested and
without being paid or having any shares delivered in respect thereof, multiplied by (ii) 3.878 (as may be adjusted for any stock split, reverse stock split,
recapitalization, reclassification, reorganization, exchange, subdivision or combination).  At the Closing and at the end of each month following the Closing,
the Transfer Restriction (and any related restrictive legend) shall no longer apply to a number of Escrowed Beta Shares (rounded down to the next whole
share of Beta Common Stock) equal to (i) the number of Beta Contingent RSUs (as may be adjusted for any stock split, reverse stock split, recapitalization,
reclassification, reorganization, exchange, subdivision or combination) that Vested or that were paid or had shares delivered in respect thereof during the
preceding month (or in the case of the Closing, prior to the Closing) multiplied by (ii) 3.878 (as may be adjusted for any stock split, reverse stock split,
recapitalization, reclassification, reorganization, exchange, subdivision or combination).  Notwithstanding anything to the contrary, in the event of pending or
threatened RSU Dispute, Omega Parent shall not be required under this Section 2.3 to transfer nor shall Beta retire any Escrowed Beta Shares that could be
expected to no longer be subject to the Transfer Restriction and the disposition of such shares will be resolved in connection with such RSU Dispute being
dismissed with prejudice or resolved pursuant to a settlement agreement (that is subject to Section 2.6) or final, non-appealable court order. It being the intent
of this provision to protect Omega Parent from dilution as a result of any Beta Contingent RSUs becoming Vested or any shares of Beta Common Stock being
issued in respect thereof, in the event that any Escrowed Beta Shares were transferred to Beta for no consideration and retired pursuant to this Section 2.3, and
following such transfer an Action related to the Beta Contingent RSUs results in final, non-appealable court order, dismissal with prejudice or settlement (that
is subject to Section 2.6) that results in any Beta Contingent Stock becoming Vested or any shares of Beta Common Stock being issued in respect thereof,
then Beta shall issue to Omega Parent the number of Beta Common Shares that would have no longer been subject to the Transfer Restriction as a result of
such vesting had such Escrowed Beta Shares not been transferred to Beta. For purposes of this Agreement, the term (i) “Beta Contingent RSUs” means shares
of Beta Common Stock that are issued in respect of, and pursuant to the terms and conditions of, the Beta RSUs set forth on Section 2.3 of the Beta
Disclosure Letter; (ii) “Vested” shall mean, with respect to a Beta Contingent RSU, to vest and become non-forfeitable in accordance with the terms and
conditions of the Beta Stock Plans, grant agreement, award agreement and/or other Contract(s) governing the terms of such Beta Contingent RSU; and (iii)
“Expired” shall mean, with respect to a Beta Contingent RSU, to expire and no longer be capable of vesting or being converted into Beta Common Stock in
accordance with the terms and conditions of the Beta Stock Plans, grant agreement, award agreement and/or other Contract(s) governing the terms of such
Beta Contingent RSU; provided, that, in the event the a court has finally determined that any Beta Contingent RSUs have Vested or Expired or such
determination is agreed in a settlement (that is subject to Section 2.6), such determination of such court or settlement shall be final and binding for purposes
of determining what is Vested or Expired under this Section 2.3.
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Section 2.4           Second Merger Conversion of Capital Stock. At the Second Merger Effective Time, by virtue of the Second Merger and without

any action on the part of Omega, Omega Parent, Beta, Merger Sub Inc., Merger Sub LLC or the holders of any shares of capital stock of Omega, Omega
Parent, Beta or Merger Sub LLC, each share of common stock of the Surviving Corporation issued and outstanding immediately prior to the Second Merger
Effective Time shall automatically be cancelled and retired and shall cease to exist, and no consideration shall be delivered in exchange therefor, and Beta
shall become the sole member of the Surviving Company.

 
Section 2.5           Withholding. None of Beta, Merger Sub Inc., Merger Sub LLC, Omega, Omega Parent, the Surviving Corporation nor the

Surviving Company shall be entitled to deduct or withhold or cause to be deducted or withheld, from the consideration otherwise payable to any holder of
shares of Omega Common Stock or otherwise pursuant to this Agreement under this Agreement except to the extent (a) required by (i) applicable Tax Law or
(ii) Omega’s failure to deliver the statement described under Section 6.2(e) and (b) any amounts so withheld or deducted are timely paid to the appropriate
Governmental Entity; provided, that the parties acknowledge that they do not currently anticipate that any deduction or withholding of U.S. federal income
tax will be required in respect of the consideration otherwise payable to any holder of shares of Omega Common Stock (assuming the statement described in
Section 6.2(e) is provided); provided, further, that if any such party reasonably believes that any withholding or deduction is required with respect to any
consideration otherwise payable to any holder of shares of Omega Common Stock or otherwise pursuant to this Agreement, then it shall give written notice to
the payee at least five (5) Business Days prior to making such payment (which notice shall include a reference to the applicable provision of Tax Law
pursuant to which such withholding or deduction is required and a calculation of the required withholding amount) and it shall provide such payee a
reasonable opportunity to provide any applicable certificates, forms or documentation that would reduce or eliminate, and will otherwise reasonably cooperate
with the payee and take such steps as payee may reasonably request to reduce or eliminate such withholding or deduction requirement. To the extent that
amounts are so deducted and withheld and timely paid to the appropriate Governmental Entity, such amounts shall be treated for all purposes of this
Agreement as having been paid to the Person in respect of whom such deduction and withholding was made.
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Section 2.6           RSU Disputes. After the First Merger Effective Time, the Compensation Committee of the Beta Board (the “Compensation

Committee”), which shall include one Continuing Beta Director as long as any Continuing Beta Director remains on the Beta Board, shall be responsible (as
between the Beta Board and the Compensation Committee) for controlling, on behalf of Beta, the management and disposition of any RSU Dispute, including
with respect to the investigation, prosecution, negotiation, resolution or settlement thereof, and all decisions relating thereto, and all actions and inactions with
respect to the RSU Dispute shall be made solely by the Compensation Committee with the consent of the Continuing Beta Director that sits on the
Compensation Committee (which consent shall not be unreasonably withheld, conditioned or delayed).
 

ARTICLE III
REPRESENTATIONS AND WARRANTIES OF OMEGA AND OMEGA PARENT

 
Except as set forth in the disclosure letter delivered by Omega and Omega Parent to Beta prior to the execution of this Agreement (the “Omega

Disclosure Letter”) (it being agreed that disclosure of any information in a particular section or subsection of the Omega Disclosure Letter shall be deemed
disclosure with respect to any other section or subsection of this Agreement to which the relevance of such information is reasonably apparent), Omega
represents and warrants to Beta, Merger Sub Inc. and Merger Sub LLC, and Omega Parent represents and warrants to Beta, Merger Sub Inc. and Merger Sub
LLC (solely for purposes of Sections 3.1(a), 3.2(a), 3.2(c), 3.3, 3.4, 3.7, 3.21 and 3.25, in each case as such representation and warranty relates to Omega
Parent), as follows:

 
Section 3.1           Organization, Standing and Power.

 
(a)          Omega Parent is a limited liability company duly organized, validly existing and in good standing under the Laws of the State of

Delaware and has the requisite power and authority to own, lease and operate its properties and to carry on its business as it is now being conducted. Omega
and each of its Subsidiaries (i) is an entity duly organized, validly existing and in good standing (with respect to jurisdictions that recognize such concept)
under the Laws of the jurisdiction of its organization, (ii) has all requisite corporate or similar power and authority to own, lease and operate its properties and
to carry on its business as now being conducted and (iii) is duly qualified or licensed to do business and is in good standing (with respect to jurisdictions that
recognize such concept) in each jurisdiction in which the nature of its business or the ownership, leasing or operation of its properties makes such
qualification or licensing necessary, except, with respect to clauses (ii) and (iii), for any such failures to have such power and authority or to be so qualified or
licensed or in good standing as would not, individually or in the aggregate, reasonably be expected to have an Omega Material Adverse Effect.
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(b)          Omega has previously furnished or otherwise made available to Beta a true and complete copy of Omega’s certificate of

incorporation (the “Omega Charter”) and bylaws (the “Omega Bylaws”), in each case as amended to the date of this Agreement, and each as so delivered is in
full force and effect. Omega is not in violation of any provision of the Omega Charter or the Omega Bylaws in any material respect.

 
Section 3.2           Capital Stock.

 
(a)          The authorized capital stock of Omega consists of 1,000 shares of Omega Common Stock. 999.95 shares of Omega Common

Stock are issued and outstanding, all of which are validly issued, fully paid and nonassessable and were free of preemptive rights, and 0.05 shares of Omega
Common Stock are held in treasury. Except as set forth above, (A) there are not outstanding or authorized any (1) shares of capital stock or other voting
securities of Omega, (2) securities of Omega convertible into or exchangeable for shares of capital stock or voting securities of Omega, (3) options or other
rights to acquire from Omega, and no obligation of Omega to issue, any capital stock, voting securities or securities convertible into or exchangeable for
capital stock or voting securities of Omega or (4) restricted shares, stock appreciation rights, performance shares, contingent value rights, “phantom” stock or
similar securities or rights that are derivative of, or provide economic benefits based, directly or indirectly, on the value or price of, any capital stock of, or
other voting securities or ownership interests in, Omega, (B) there are no outstanding obligations of Omega to repurchase, redeem or otherwise acquire any
capital stock, voting securities or securities convertible into or exchangeable for capital stock or voting securities of Omega and (C) there are no other options,
calls, warrants or other rights, agreements, arrangements or commitments of any character relating to the issued or unissued capital stock of Omega or any of
its Subsidiaries to which Omega or any of its Subsidiaries is a party. Except as set forth on Section 3.2(a) of the Omega Disclosure Letter, none of Omega
Parent, Omega or any Subsidiary of Omega is a party to any agreement relating to the voting of, requiring registration of, or granting any preemptive right,
anti-dilutive rights or rights of first refusal or similar rights with respect to Omega capital stock or any of Omega’s Subsidiary’s securities.

 
(b)          Each of the outstanding shares of capital stock of each of Omega’s Subsidiaries is duly authorized, validly issued, fully paid and

nonassessable and all such shares are owned by Omega or another wholly-owned Subsidiary of Omega and are owned free and clear of all security interests,
liens, claims, pledges, agreements, limitations in voting rights, charges or other encumbrances (collectively, “Liens”) of any nature whatsoever, except where
any such failure to own any such shares free and clear would not, individually or in the aggregate, reasonably be expected to have an Omega Material
Adverse Effect. Section 3.2 of the Omega Disclosure Letter sets forth a true and complete list of each Subsidiary of Omega and its jurisdiction of
incorporation or organization. Except as set forth Section 3.2(b) of the Omega Disclosure Letter, there are not outstanding or authorized (i) securities of any
Subsidiaries of Omega convertible into or exchangeable for shares of capital stock or voting securities of such Subsidiary or (ii) options or other rights to
acquire from any Subsidiary of Omega, and no obligation of any Subsidiary of Omega to issue, any capital stock, voting securities or securities convertible
into or exchangeable for capital stock or voting securities of such Subsidiary. Neither Omega nor any of its Subsidiaries own or have the power to vote or
hold the right to acquire nor have the obligation to contribute capital to, or in respect of, the shares of capital stock or other equity securities or joint venture
interest of any Person (other than Omega’s Subsidiaries).
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(c)          Omega Parent is the record and beneficial owner of 100% of the shares of Omega Common Stock, free and clear of any Liens.

 
Section 3.3           Authority. Each of Omega Parent and Omega has all necessary corporate power and authority to execute and deliver this

Agreement, to perform its obligations hereunder and to consummate the transactions contemplated hereby. Omega Parent, as the sole stockholder of Omega,
hereby consents to the approval and adoption of this Agreement, the transactions contemplated hereby and all matters related thereto pursuant to Section 228
of the DGCL and agrees that such consent shall be treated for all purposes as a vote duly adopted at a meeting of the stockholders of Omega held for this
purpose. The execution, delivery and performance of this Agreement by Omega and Omega Parent and the consummation by Omega and Omega Parent of
the transactions contemplated hereby have been duly authorized by all necessary corporate or other action on the part of Omega and Omega Parent and no
other proceedings on the part of Omega or Omega Parent are necessary to approve this Agreement or to consummate the transactions contemplated hereby.
This Agreement has been duly executed and delivered by Omega and Omega Parent and, assuming the due authorization, execution and delivery by Beta,
Merger Sub Inc. and Merger Sub LLC, constitutes a valid and binding obligation of Omega and Omega Parent, enforceable against Omega and Omega Parent
in accordance with its terms (except to the extent that enforceability may be limited by applicable bankruptcy, insolvency, moratorium, reorganization or
similar Laws affecting the enforcement of creditors’ rights generally or by general principles of equity). As of the date hereof, the Board of Directors of
Omega (the “Omega Board”) has approved and declared advisable this Agreement and the transactions contemplated hereby and has resolved to recommend
that Omega’s stockholders approve this Agreement and the transactions contemplated hereby. The Omega Stockholder Approval is the only vote or consent of
the holders of any class or series of capital stock of Omega necessary to approve this Agreement or the Mergers or the other transactions contemplated hereby.

 
Section 3.4           No Conflict; Consents and Approvals.

 
(a)          The execution, delivery and performance of this Agreement by Omega and Omega Parent, and the consummation by Omega and

Omega Parent of the transactions contemplated hereby, do not and will not (i) conflict with or violate the organizational documents of Omega Parent, the
Omega Charter, the Omega Bylaws or the equivalent organizational documents of any of Omega’s Subsidiaries, (ii) assuming that all consents, approvals and
authorizations contemplated by clauses (i) through (iv) of subsection (b) below have been obtained and all filings described in such clauses have been made,
conflict with or violate any law, rule, regulation, order, judgment or decree (collectively, “Law”) applicable to Omega Parent, Omega or any of Omega’s
Subsidiaries or by which any of their respective properties are bound or (iii) result in any breach or violation of, or constitute a default (or an event which with
notice or lapse of time or both would become a default), or result in the loss of a benefit under, or give rise to any right of termination, cancellation,
amendment or acceleration of, any note, bond, mortgage, indenture, contract, agreement, lease, license, permit or other instrument or obligation (each, a
“Contract”) to which Omega Parent, Omega or any of Omega’s Subsidiaries is a party or by which Omega Parent, Omega or any of Omega’s Subsidiaries or
any of their respective properties are bound, except, in the case of clauses (ii) and (iii), for any such conflict, breach, violation, default, loss, right or other
occurrence that would not, individually or in the aggregate, reasonably be expected to have an Omega Material Adverse Effect.
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(b)          The execution, delivery and performance of this Agreement by Omega and Omega Parent and the consummation by Omega and

Omega Parent of the transactions contemplated hereby, do not and will not require any consent, approval, authorization or permit of, action by, filing with or
notification to, any governmental or regulatory (including stock exchange) authority, agency, court commission, or other governmental body (each, a
“Governmental Entity”), except for (i) such filings as may be required under applicable requirements of the Securities Exchange Act of 1934, as amended (the
“Exchange Act”) and the rules and regulations promulgated thereunder, and under state securities, takeover and “blue sky” laws, (ii) the filings required under
the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the “HSR Act”), (iii) the filing with the Secretary of State of the State of Delaware
of the First Certificate of Merger and the Second Certificate of Merger as required by the DGCL and DLLCA and (iv) any such consent, approval,
authorization, permit, action, filing or notification the failure of which to make or obtain would not, individually or in the aggregate, reasonably be expected
to have an Omega Material Adverse Effect.
 

Section 3.5           Financial Statements.
 
(a)          True and complete copies of the audited consolidated balance sheet of Omega III and its Subsidiaries as at December 31, 2017,

December 31, 2016, December 31, 2015, and the related audited consolidated statements of operations, cash flows and shareholder’s equity of Omega and its
Subsidiaries, together with all related notes and schedules thereto, accompanied by the reports thereon of Omega’s independent auditors (collectively referred
to as the “Omega Financial Statements”) and the unaudited consolidated balance sheet of Omega and its Subsidiaries as at December 31, 2018, and the related
consolidated statements of operations, cash flows and shareholder’s equity of Omega and its Subsidiaries (collectively referred to as the “Omega Interim
Financial Statements”), are attached hereto as Section 3.5(a) of the Omega Disclosure Letter. Each of the Omega Financial Statements and the Omega Interim
Financial Statements have been prepared in accordance with the books and records of Omega and its Subsidiaries and in accordance with United States
generally accepted accounting principles (“GAAP”) applied on a consistent basis throughout the periods indicated (except as may be indicated in the notes
thereto) fairly present, in all material respects, the consolidated financial position, results of operations and cash flows of Omega and its Subsidiaries as at the
respective dates thereof and for the respective periods indicated therein, except as otherwise noted therein and subject, in the case of the Omega Interim
Financial Statements, to normal and recurring year-end adjustments that will not, individually or in the aggregate, be material.

 

12



 

 
(b)          Omega maintains disclosure controls and procedures designed to ensure that material information relating to Omega, including its

Subsidiaries, is made known to the chief executive officer and the chief financial officer of Omega by others within those entities. Omega maintains internal
control over financial reporting designed to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial
statements for external purposes in accordance with GAAP.

 
Section 3.6           No Undisclosed Liabilities. Neither Omega nor any of its Subsidiaries has any liabilities or obligations of any nature, whether or

not accrued, contingent or otherwise, that would be required by GAAP to be reflected on a consolidated balance sheet (or the notes thereto) of Omega and its
Subsidiaries, except for liabilities and obligations (a) reflected or reserved against in Omega’s consolidated balance sheet as of December 31, 2018 (or the
notes thereto), (b) incurred in the ordinary course of business since December 31, 2018, (c) which have been discharged or paid in full prior to the date of this
Agreement, (d) incurred pursuant to the transactions contemplated by this Agreement and (e) that would not, individually or in the aggregate, reasonably be
expected to have an Omega Material Adverse Effect.
 

Section 3.7           Certain Information. None of the information supplied or to be supplied by Omega or Omega Parent for inclusion or incorporation
by reference in the Proxy Statement will, at the date it is first mailed to the stockholders of Beta and at the time of the Beta Stockholders Meeting, contain any
untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements therein, in the
light of the circumstances under which they are made, not misleading. Notwithstanding the foregoing, Omega and Omega Parent make no representation or
warranty with respect to any information supplied by Beta, Merger Sub Inc., Merger Sub LLC or any of their respective Representatives for inclusion or
incorporation by reference in the Proxy Statement.

 
Section 3.8           Absence of Certain Changes or Events. Since December 31, 2018 through the date of this Agreement, except as otherwise

contemplated or permitted by this Agreement, (a) the businesses of Omega and its Subsidiaries have been conducted in the ordinary course of business
consistent with past practice, (b) there has not been any event, development or state of circumstances that, individually or in the aggregate, has had an Omega
Material Adverse Effect and (c) neither Omega nor any of its Subsidiaries has taken any action that would be prohibited by Section 5.1(a) if taken following
the date hereof and prior to the First Merger Effective Time.

 
Section 3.9           Litigation. Except as would not, individually or in the aggregate, reasonably be expected to have an Omega Material Adverse

Effect, (a) there is no suit, claim, action, litigation, proceeding, arbitration, mediation or investigation (each, an “Action”) pending or, to the knowledge of
Omega, threatened against Omega or any of its Subsidiaries or any of their respective properties or, as of the date of this Agreement, any of their present or
former officers or directors (in their respective capacities as such), by or before any Governmental Entity and (b) neither Omega nor any of its Subsidiaries
nor any of their respective properties is or are subject to any judgment, order, injunction, rule or decree of any Governmental Entity.
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Section 3.10         Compliance with Laws. Except with respect to ERISA, environmental matters, Taxes and healthcare matters (which are the subject

of Sections 3.11, 3.13, 3.14 and 3.22, respectively), Omega and each of its Subsidiaries are in compliance with all Laws applicable to them or by which any of
their respective properties are bound, except where any non-compliance would not, individually or the aggregate, reasonably be expected to have an Omega
Material Adverse Effect. Except with respect to Environmental Laws (which are the subject of Section 3.13), Omega and its Subsidiaries have in effect all
permits, licenses, exemptions, authorizations, franchises, orders and approvals of all Governmental Entities (collectively, “Permits”) necessary for them to
own, lease or operate their properties and to carry on their businesses as now conducted, except for any Permits the absence of which would not, individually
or in the aggregate, reasonably be expected to have an Omega Material Adverse Effect. All Permits are in full force and effect, and are not subject to any
pending or, to the knowledge of Omega, threatened administrative or judicial proceeding to revoke, cancel, suspend or declare such Permit invalid in any
material respect, except as would not, individually or in the aggregate, reasonably be expected to have an Omega Material Adverse Effect.

 
Section 3.11         Benefit Plans.

 
(a)          Omega has provided to Beta a true and complete list of each material “employee benefit plan” (within the meaning of section 3(3)

of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”)), “multiemployer plan” (within the meaning of ERISA section 3(37)), and
all material stock purchase, stock option, equity or equity-based compensation, severance, employment, change-in-control, fringe benefit, bonus, incentive,
deferred compensation and all other employee benefit plans, agreements, programs, policies or other arrangements, whether or not subject to ERISA
(including any funding mechanism therefor now in effect or required in the future as a result of the transactions contemplated by this Agreement or
otherwise), whether formal or informal, written, legally binding or not, maintained or contributed to by Omega or with respect to which Omega or its
Subsidiaries has had or has any present or future liability. All such plans, agreements, programs, policies and arrangements shall be collectively referred to as
the “Omega Plans.” With respect to each Omega Plan, Omega has furnished or made available to Beta a current, accurate and complete copy thereof and, to
the extent applicable: (i) any related trust agreement or other funding instrument, (ii) the most recent determination letter from the Internal Revenue Service
(the “IRS”), if applicable, (iii) any summary plan description and other equivalent written communications by Omega or its Subsidiaries to their employees
concerning the extent of the benefits provided under an Omega Plan and (iv) if applicable, for the two most recent years (A) the Form 5500 and attached
schedules, (B) audited financial statements and (C) actuarial valuation reports.

 
(b)          With respect to the Omega Plans, except to the extent that the inaccuracy of any of the representations set forth in this Section 3.11

would not, individually or in the aggregate, reasonably be expected to have an Omega Material Adverse Effect:
 
(i)          each Omega Plan has been established, administered and maintained, in form and operation, in accordance with its terms

and in compliance with all applicable Laws, including the applicable provisions of ERISA and the Code, and no prohibited transaction, as described in
Section 406 of ERISA or Section 4975 of the Code, or accumulated funding deficiency, as defined in Section 302 of ERISA and 412 of the Code, has
occurred with respect to any Omega Plan, and all contributions required to be made under the terms of any Omega Plan have been timely made;
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(ii)         each Omega Plan intended to be qualified under Section 401(a) of the Code is so qualified, has received a favorable

determination letter or prototype opinion letter from the IRS that it is so qualified (or the deadline for obtaining such a letter has not expired as of the date of
this Agreement) and nothing has occurred since the date of such letter that would reasonably be expected to cause the loss of such qualified status of such
Omega Plan;

 
(iii)        there is no Action (including any investigation, audit or other administrative proceeding) by the Department of Labor, the

Pension Benefit Guaranty Corporation (the “PBGC”), the IRS or any other Governmental Entity or by any plan participant or beneficiary pending, or to the
knowledge of Omega, threatened, relating to the Omega Plans, any fiduciaries thereof with respect to their duties to the Omega Plans or the assets of any of
the trusts under any of the Omega Plans (other than routine claims for benefits) nor are there facts or circumstances that exist that would reasonably be
expected to give rise to any such Actions;
 

(iv)        no Omega Plan is, nor does Omega or its Subsidiaries have any liability with respect to a plan that is, subject to Title IV of
ERISA or subject to Section 4.12 of the Code;

 
(v)         no Omega Plan is, nor does Omega or its Subsidiaries have any liability with respect to a plan that is, a “multiemployer

plan” (within the meaning of Section 3(37) of ERISA);
 
(vi)        Omega and its Subsidiaries do not maintain any Omega Plan that is a “group health plan” (as such term is defined in

Section 5000(b)(1) of the Code) that has not been administered and operated in all respects in compliance with the applicable requirements of Section 601 of
ERISA and Sections 4980B(b) and 4980H of the Code, and Omega and its Subsidiaries are not subject to any material liability, including additional
contributions, fines, penalties or loss of tax deduction as a result of such administration and operation;

 
(vii)       none of the Omega Plans provides for payment of a benefit, the increase of a benefit amount, the payment of a contingent

benefit or the acceleration of the payment or vesting of a benefit determined or occasioned, in whole or in part, by reason of the execution of this Agreement
or the consummation of the transactions contemplated hereby;

 
(viii)      neither the execution of this Agreement nor the consummation of the transactions contemplated hereby (either alone or in

combination with another event) will result in any payment, amount, or benefit or provision of any payment, amount or benefit (including property or the
accelerating of vesting) that would constitute separately or in the aggregate, “excess parachute payment” (within the meaning of Section 280G of the Code)
becoming due;

 
(ix)         neither Omega, nor any of its Subsidiaries have any obligation to gross-up or reimburse any individual for any Taxes

under Section 4999 or 409A of the Code;
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(x)          each Omega Plan that constitutes in any part a “nonqualified deferred compensation plan” within the meaning of Section

409A of the Code has been operated and maintained in material operational and documentary compliance with Section 409A of the Code and applicable
guidance thereunder; and

 
(xi)         neither Omega nor any of its Subsidiaries has any current or potential obligation to provide post-employment health, life

or other welfare benefits other than as required under Section 4980B of the Code or any similar applicable law.
 

Section 3.12         Labor Matters. Neither Omega nor any of its Subsidiaries is a party to, or is bound by, any collective bargaining agreement with
any labor union or labor organization. There is no labor dispute, strike, work stoppage or lockout, or, to the knowledge of Omega, threat thereof, by or with
respect to any employees of Omega or any of its Subsidiaries, except as would not, individually or in the aggregate, reasonably be expected to have an Omega
Material Adverse Effect. To the knowledge of Omega, there are no labor organizational or decertification activities underway or threatened by, on behalf of or
against any labor organization with respect to employees of Omega or any of its Subsidiaries, and no such activities have occurred within the past three (3)
years. Omega and its Subsidiaries have complied with applicable Laws with respect to employment (including applicable Laws regarding wage and hour
requirements, immigration status, discrimination in employment, harassment, employee health and safety, and collective bargaining), except for instances of
such noncompliance that would not have an Omega Material Adverse Effect. Except as would not result in material liability for Omega: (i) each individual
who is providing or within the past three (3) years has provided services to Omega or any of its Subsidiaries and is or was classified and treated as an
independent contractor or other non-employee service provider is and was properly classified as such for applicable purposes; and (ii) Omega has fully and
timely paid all wages, salaries, wage premiums, commissions, bonuses, severance payments, expense reimbursements, fees, and other compensation that has
come due and payable to its employees and other workers under applicable law, contract or policy.

 
Section 3.13         Environmental Matters.

 
(a)          Except as would not, individually or in the aggregate, reasonably be expected to have an Omega Material Adverse Effect and

except as set forth in environmental assessments previously made available to Beta: (i) Omega and each of its Subsidiaries are in compliance with all
applicable Environmental Laws, and possess and are in compliance with all applicable Environmental Permits required under such Environmental Laws to
operate as they presently operate; (ii) to the knowledge of Omega, there are no Materials of Environmental Concern at any property owned or operated by
Omega or any of its Subsidiaries, except under circumstances that are not reasonably likely to result in liability of Omega or any of its Subsidiaries under any
applicable Environmental Law; (iii) neither Omega nor any of its Subsidiaries has received any written request for information pursuant to section 104(e) of
the Comprehensive Environmental Response, Compensation and Liability Act or similar state statute, concerning any release or threatened release of
Materials of Environmental Concern at any location except, with respect to any such request for information concerning any such release or threatened
release, to the extent such matter has been fully resolved without future obligation with the appropriate foreign, federal, state or local regulatory authority or
otherwise; (iv) neither Omega nor any of its Subsidiaries has received any written notice, claim or complaint, or is presently subject to any proceeding,
relating to noncompliance with Environmental Laws or any other liabilities pursuant to Environmental Laws, and to the knowledge of Omega, no such matter
has been threatened in writing; and (v) neither Omega nor any of its Subsidiaries has any liability under any Environmental Law with respect to any
manufacture, distribution, disposal or release of, contamination by, or exposure of any Person to, any Materials of Environmental Concern.
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(b)          Omega and each of its Subsidiaries has furnished to Beta all material environmental audits, assessments, and documents materially

bearing on environmental, health or safety liabilities in each case relating to their past or current properties, facilities or operations which are in their
possession or reasonable control.

 
(c)          For purposes of this Agreement, the following terms shall have the meanings assigned below:

 
(i)          “Environmental Laws” means all foreign, federal, state, or local statutes, regulations, ordinances, codes, or decrees

relating to pollution, public or worker health and safety (as it relates to exposure to Materials of Environmental Concern) or protecting the environment,
including quality of the ambient air, soil, surface water or groundwater, in effect on or prior to the date of this Agreement.

 
(ii)         “Environmental Permits” means all permits, licenses, registrations, and other authorizations required under applicable

Environmental Laws.
 
(iii)        “Materials of Environmental Concern” means any material, substance, waste, hazardous substance, acutely hazardous

substance, or toxic substance or waste defined or regulated under applicable Environmental Laws, including the federal Comprehensive Environmental
Response, Compensation and Liability Act or the federal Resource Conservation and Recovery Act, due to its deleterious or dangerous properties or
characteristics.

 
Section 3.14         Taxes.

 
(a)          Except for failures, violations, inaccuracies, omissions or proceedings that would not, individually or in the aggregate, reasonably

be expected to have an Omega Material Adverse Effect:
 
(i)          all federal income and other Tax Returns required by applicable Law to be filed by or on behalf of Omega or any of its

Subsidiaries have been prepared and timely filed in accordance with all applicable Laws (after giving effect to any extensions of time in which to make such
filings), and all such Tax Returns were true and complete in all material respects;

 
(ii)         neither Omega nor any of its Subsidiaries is delinquent in the payment of any material Tax and all Taxes due and payable

by Omega or any of its Subsidiaries have been duly and timely paid in full;
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(iii)        each of Omega and its Subsidiaries has timely withheld and paid all Taxes required to have been withheld and paid in

connection with any payment to an employee, independent contractor, creditor, stockholder, or other third party;
 
(iv)        Omega’s balance sheet at December 31, 2018 accrues all liabilities for Taxes with respect to all periods through such date

to the extent required under GAAP, and none of Omega or its Subsidiaries has incurred any liabilities for material Taxes since such date, other than in the
ordinary course of business;

 
(v)         no Liens for Taxes exist with respect to any assets or properties of Omega or any of its Subsidiaries, except for statutory

Liens for Taxes not yet delinquent; and
 
(vi)        there are no Actions now pending or threatened in writing against or with respect to Omega or any of its Subsidiaries

(including a notice of deficiency or proposed judgment) with respect to any material Tax;
 

(vii)       neither Omega nor any of its Subsidiaries has requested or received an extension or waiver of the limitation period granted
to them with respect to any Tax or Tax Return to the extent such request for such an extension or waiver (or receipt of such an extension or waiver) remains
outstanding (other than as a result of an ordinary course extension of time to file a Tax Return);

 
(viii)      no Governmental Entity has made a claim (that remains outstanding) that Omega or any of its Subsidiaries is or may be

subject to taxation in a jurisdiction where such Person does not currently file Tax Returns;
 
(ix)         neither Omega nor any of its Subsidiaries has any liability for the Taxes of any person (other than Taxes of Omega or its

Subsidiaries) (A) under Treasury Regulations Section 1.1502-6 (or any similar provision of state, local or non-U.S. Tax Law), (B) as a transferee or successor
or (C) by Contract (other than customary Tax indemnifications contained in ordinary course commercial agreements or arrangements that are not primarily
related to Taxes);

 
(x)          within the past three years, neither Omega nor any of its Subsidiaries has been a “distributing corporation” or a

“controlled corporation” (within the meaning of Section 355(a)(1)(A) of the Code) in a distribution intended to qualify for tax-free treatment under Section
355 of the Code (or a similar provision of state, local or non-U.S. Tax Law);

 
(xi)         neither Omega nor any of its Subsidiaries (A) has been a member of an affiliated group of corporations within the

meaning of Section 1504 of the Code, other than the affiliated group of which Omega or any of its Subsidiaries is the common parent or (B) is or has been a
United States of America real property holding corporation within the meaning of Section 897(c)(2) of the Code during the applicable period specified by
Section 897(c)(1)(A)(ii) of the Code; and

 
(xii)        neither Omega nor any of its Subsidiaries has participated in, or is currently participating in, a “Listed Transaction” or a

“Reportable Transaction” within the meaning of Treasury Regulations Section 1.6011-4(b) (or a similar provision of state, local or non-U.S. Tax Law).
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(b)          Neither Omega nor any of its Subsidiaries has knowledge of any facts or has taken or agreed to take any action that would

reasonably be expected to prevent or impede the Mergers from qualifying as a “reorganization” within the meaning of Section 368(a) of the Code.
 
Section 3.15         Contracts.

 
(a)          Section 3.15(a) of the Omega Disclosure Letter sets forth a true and complete list, as of the date hereof, of each of the following

Contracts, excluding any Omega Plans, to which Omega or any of its Subsidiaries is a party or by which Omega or any of its Subsidiaries or any of their
assets or businesses are bound (and any amendments, supplements and modifications thereto):
 

(i)          any Contract for the employment of any employee of Omega or any of its Subsidiaries on a full-time or consulting basis
which provides for annual payments in excess of $400,000, which is not terminable on ninety (90) days’ notice or less without liability for any penalty or
severance payment;

 
(ii)         any Contract that materially limits the ability of Omega or any of its Subsidiaries to compete or provide services in any

line of business or with any Person or in any geographic area or market segment or to engage in any type of business (including any license, collaboration,
agency or distribution agreements), or that provides for exclusivity in connection with any of the foregoing;

 
(iii)        any Contract with any Omega Related Party, other than Contracts with the Debt Financing Sources or their Affiliates,

employment agreements entered into in the ordinary course of Omega’s or its Subsidiaries’ business or award agreements or similar agreements issued
pursuant to any equity incentive compensation plan or other benefit plan maintained by Omega or its Subsidiaries;

 
(iv)        any Contract or series of related Contracts relating to indebtedness for borrowed money in excess of $1,000,000;
 
(v)         any Contract reasonably expected to result in payments in excess of $1,000,000 in any twelve (12) month period after the

Closing Date that provides for any material “most favored nation” provision or equivalent preferential pricing terms or similar obligations to which Omega or
any of its Subsidiaries is subject;

 
(vi)        any Contract involving (A) one of Omega’s top ten suppliers, as measured by expenditures or payables made during the

twelve (12) months ending on December 31, 2018, or (B) one of Omega’s top ten Payors, as measured by revenues or receipts received during the twelve (12)
months ending on December 31, 2018;

 
(vii)       any Contract with a pharmacy services administrative organization or a group purchasing organization;
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(viii)      any purchase, sale or supply Contract that contains volume requirements or commitments or exclusive requirements

reasonably expected to result in payments in excess of $1,000,000 in any twelve (12) month period after the Closing Date;
 
(ix)         any agreement that grants any right of first refusal or right of first offer or similar right or that limits or purports to limit

the ability of Omega or any of its Subsidiaries to own, operate, sell, transfer, pledge or otherwise dispose of any material amount of assets or businesses (in
any case, in excess of $1,000,000);

 
(x)          any Contract with referral sources resulting in $1,000,000 or more in revenue to either party to the Contract made during

the last twelve (12) months; or
 
(xi)         any Contract that is a settlement or similar agreement that imposes material obligations on Omega or any of its

Subsidiaries after the date of this Agreement;
 

(xii)        any Contract entered into since April 7, 2015 for the acquisition or disposition of any business, a material amount of
stock or assets or any other Person (whether by merger, sale of stock, sale of assets or otherwise), in each case, involving amounts in excess of $5,000,000;

 
(xiii)       any Contract to which any of Omega’s or any of Omega’s Subsidiary’s directors or officers is a party (other than the

Omega Plans or any award agreements thereunder or employment agreements entered into between such individuals and Omega or its Subsidiaries in the
ordinary course of business); or

 
(xiv)      any Contract for any joint venture, partnership or similar arrangement, or any Contract involving a sharing of revenues,

profits, losses, costs, or liabilities by Omega or any of its Subsidiaries with any other Person involving a potential combined commitment or payment by
Omega and any of its Subsidiaries in excess of $1,000,000 annually.

 
(b)          Except as has not had and would not reasonably be expected to have, individually or in the aggregate, an Omega Material Adverse

Effect, (i) all Contracts set forth or required to be set forth in Section 3.15(a) of the Omega Disclosure Letter (the “Omega Material Contracts”) are valid,
binding and in full force and effect and are enforceable by Omega or its applicable Subsidiary in accordance with their terms, except as limited by Laws
affecting the enforcement of creditors’ rights generally or by general equitable principles, (ii) Omega, or its applicable Subsidiary, has performed all
obligations required to be performed by it under the Omega Material Contracts, and it is not (with or without notice or lapse of time, or both) in breach or
default thereunder and, to the knowledge of Omega, no other party to any Omega Material Contract is (with or without notice or lapse of time, or both) in
breach or default thereunder, (iii) since January 1, 2018, neither Omega nor any of its Subsidiaries has received written notice of any actual, alleged, possible
or potential violation of, or failure to comply with, any term or requirement of any Omega Material Contract, and (iv) neither Omega nor any of its
Subsidiaries has received any written notice of the intention of any party to cancel, terminate, materially change the scope of rights under or fail to renew any
Omega Material Contract.
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Section 3.16         Insurance. Except as would not, individually or in the aggregate, reasonably be expected to have an Omega Material Adverse

Effect, (a) all material insurance policies of Omega and its Subsidiaries are in full force and effect and provide insurance in such amounts and against such
risks as is sufficient to comply with applicable Law and (b) neither Omega nor any of its Subsidiaries is in breach or default, and neither Omega nor any of its
Subsidiaries has taken any action or failed to take any action which, with notice or the lapse of time, would constitute such a breach or default, or permit
termination or modification of, any of such insurance policies.
 

Section 3.17         Properties. Except as would not, individually or in the aggregate, have an Omega Material Adverse Effect, Omega or a Subsidiary
of Omega owns and has good and valid title to all of their respective owned real property and good title to all of its tangible personal property and has valid
leasehold interests in all of its leased properties, necessary to conduct their respective businesses as currently conducted, free and clear of all liens, claims,
mortgages, encumbrances, pledges, security interests, equities or charges of any kind (except in all cases for those permissible under any applicable loan
agreements and indentures and for title exceptions, defects, encumbrances, liens, charges, restrictions, restrictive covenants and other matters, whether or not
of record, which in the aggregate do not materially affect the continued use of the property for the purposes for which the property is currently being used),
assuming the timely discharge of all obligations owing under or related to the owned real property, the tangible personal property and the leased property. No
representation is made under this Section 3.17 with respect to any intellectual property or intellectual property rights, which are the subject of Section 3.18.

 
Section 3.18         Intellectual Property.

 
(a)          Section 3.18(a) of the Omega Disclosure Letter sets forth a true and complete list of all registered trademarks, service marks or

tradenames, patents, patent applications, registered copyrights, applications to register copyright and domain names owned by Omega or any of its
Subsidiaries on the date hereof and that are material to the businesses of Omega and its Subsidiaries, taken as a whole (collectively, “Omega Registered IP”).
No Omega Registered IP is involved in any interference, reissue, reexamination, opposition, cancellation or similar proceeding and, to the knowledge of
Omega, no such action is or has been threatened with respect to any Omega Registered IP. Except as would not, individually or in the aggregate, reasonably
be expected to have an Omega Material Adverse Effect, all Omega Registered IP is solely and exclusively owned by Omega or one of its Subsidiaries free
and clear of all Liens. The Omega Registered IP is subsisting, and to the knowledge of Beta, valid and enforceable. Neither Omega nor any of its Subsidiaries
has received any written notice or claim in the year prior to the date hereof challenging the validity or enforceability of any Omega Registered IP that remains
pending or unresolved.

 
(b)          Except as would not, individually or in the aggregate, reasonably be expected to have an Omega Material Adverse Effect, each of

Omega and its Subsidiaries has taken commercially reasonable steps to maintain the confidentiality of all information of Omega or its Subsidiaries that
derives economic value (actual or potential) from not being generally known to other Persons who can obtain economic value from its disclosure or use,
including taking commercially reasonable steps to safeguard any such information that is accessible through computer systems or networks.
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(c)          Except as would not, individually or in the aggregate, reasonably be expected to have an Omega Material Adverse Effect, (i) to the

knowledge of Omega, neither Omega nor any of its Subsidiaries is infringing upon or misappropriating, and in the three (3) years prior to the date hereof, has
infringed upon or misappropriated, any patents, copyrights, trademarks, trade secrets or other intellectual property (“Intellectual Property”) of any third party
in connection with the conduct of their respective businesses, and neither Omega nor any of its Subsidiaries has received in the three (3) years prior to the
date hereof any written notice or claim asserting that any such infringement or misappropriation is occurring (including any unsolicited offers to license
Intellectual Property rights of any other Person), which notice or claim remains pending or unresolved, (ii) to the knowledge of Omega, no third party is
misappropriating or infringing any Intellectual Property owned by Omega or any of its Subsidiaries and (iii) no Intellectual Property owned by Omega or any
of its Subsidiaries is subject to any outstanding order, judgment, decree or stipulation restricting or limiting in any material respect the use or licensing thereof
by Omega or any of its Subsidiaries.
 

(d)          Except as would not, individually or in the aggregate, have an Omega Material Adverse Effect, each of Omega and its Subsidiaries
owns free and clear of all Liens, or has a license to use, all Intellectual Property necessary to conduct their respective businesses as currently conducted.

 
(e)          Except as would not, individually or in the aggregate, reasonably be expected to have an Omega Material Adverse Effect, (i) the

Systems are sufficient in all material respects for the current needs of Omega and its Subsidiaries, (ii) Omega and its Subsidiaries (a) use commercially
reasonable measures (I) to protect the confidentiality, integrity and security of the Systems and all information stored or contained therein or transmitted
thereby against any unauthorized use, access, interruption, modification, or corruption, (II) to ensure that all Systems are fully functional and free from any
bug, virus, malware, and the like, and (b) have implemented, maintained and tested adequate and commercially reasonable disaster recovery procedures and
facilities for their business. Since January 1, 2018, there have been no failures, breakdowns, or continued substandard performance of any Systems that have
caused the substantial disruption or interruption in or to the use of the Systems or the operation of the business of Omega or any of its Subsidiaries.

 
(f)          Except as would not, individually or in the aggregate, reasonably be expected to have an Omega Material Adverse Effect, and

except with regard to healthcare matters (which are addressed in Section 3.22), Omega and its Subsidiaries are, and since January 1, 2018 have been, in
compliance in all material respects with all Data Security Requirements. Except as would not, individually or in the aggregate, reasonably be expected to have
a Omega Material Adverse Effect, there have been no (and neither Omega nor any of its Subsidiaries has received any written or, to the knowledge of Omega,
oral, charge, challenge, complaint, claim or demand from any person or entity (including any Governmental Entity) with respect to any) actual or alleged (a)
incidents of security breaches or intrusions or unauthorized access or use of any of the Systems, trade secrets, or other confidential information of Omega or
any of its Subsidiaries, or (b) unauthorized access to or collection, use, processing, storage, sharing, distribution, transfer, disclosure, destruction or disposal
of any such trade secrets or other confidential information.
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Section 3.19         State Takeover Statutes. No “fair price,” “moratorium,” “control share acquisition” or similar antitakeover Law (collectively,

“Takeover Laws”) enacted under any state Laws in the United States applies to this Agreement or any of the transactions contemplated hereby.
 
Section 3.20         Affiliate Transactions. Except for as set forth on Section 3.20 of the Omega Disclosure Letter, as of the date hereof, no executive

officer or director of Omega or holder of shares of Omega Common Stock or any of their respective Affiliates is a party to any Omega Material Contract with
or binding upon Omega or any of its Subsidiaries or any of their respective properties or assets or has any material interest in any material property owned by
Omega or any of its Subsidiaries or has engaged in any material transaction with any of the foregoing within the last twelve (12) months.
 

Section 3.21         Brokers. No broker, investment banker, financial advisor or other Person, other than Goldman, Sachs & Co, LLC, is entitled to any
broker’s, finder’s, financial advisor’s or other similar fee or commission in connection with the transactions contemplated by this Agreement based upon
arrangements made by or on behalf of Omega Parent, Omega or any of Omega’s Subsidiaries. Omega has previously furnished to Beta copies of the
engagement Contracts (and all indemnification Contracts related to such engagement) with Goldman, Sachs & Co, LLC with respect to the transactions
contemplated by this Agreement.

 
Section 3.22         Healthcare Compliance.

 
(a)          Except as set forth on Section 3.22(a) of the Omega Disclosure Letter, Omega and its Subsidiaries are and have been since January

1, 2018, (i) in compliance with all applicable Healthcare Laws, and to the knowledge of Omega, have not been subject to any Action for a violation of any
applicable Healthcare Laws (except for such non-compliance and Actions that, individually or in the aggregate, have not had and would not reasonably be
expected to have an Omega Material Adverse Effect) and (ii) have not received any notice from a Governmental Entity of any alleged material violation of, or
any citation for material noncompliance with, any Healthcare Law (except for such alleged non-compliance that, individually or in the aggregate, has not and
would not reasonably be expected to have an Omega Material Adverse Effect). There is no claim pending or, to the knowledge of Omega, threatened against
or affecting Omega alleging any violation of any applicable Healthcare Law that would reasonably be  expected to result in any current or prospective
exclusion from or material limitation to  participate in any Government Payment Program or result in any civil or criminal penalty. Omega has created and
maintained, in all material respects, all records required under any applicable Healthcare Laws. Omega has established and maintained a corporate
compliance program that addresses the material requirements of all Governmental Entities having jurisdiction over its business and operations.

 
(b)          Except as set forth on Section 3.22(b) of the Omega Disclosure Letter, Omega and its Subsidiaries have not received since January

1, 2018 any notice from a Government Payment Program of allegations of findings that Omega or such Subsidiary has billed such Government Payment
Program in excess of amounts allowed by any Healthcare Law, other than as adjusted in the ordinary course of business or in connection with any routine
audit or post-payment review by such Government Payment Program that is resolved in compliance with applicable Healthcare Laws.
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(c)          Except as set forth on Section 3.22(c) of the Omega Disclosure Letter, Omega and its Subsidiaries are and have not been since

January 1, 2018, a party to, or bound by, any order, individual integrity agreement, corporate integrity agreement, or other formal or informal agreement with
any Governmental Entity concerning alleged noncompliance with Healthcare Laws.

 
(d)          Except as set forth on Section 3.22(d) of the Omega Disclosure Letter, the data collection, access, maintenance, transmission, use,

and disclosure by Omega and its Subsidiaries with respect to Protected Health Information are and have been since January 1, 2018, in compliance with
HIPAA, except for such non-compliance that, individually or in the aggregate, has not had and would not reasonably be expected to have an Omega Material
Adverse Effect.
 

Section 3.23         Debt Financing. Omega has received the debt financing commitment letters, attached hereto as Exhibit D, which obligate the Debt
Financing Sources party thereto to provide debt financing (the “Debt Financing”) in the amount and on the terms and conditions set forth therein (together
with the exhibits, schedules and annexes thereto, as amended, restated, supplemented or otherwise modified, the “Debt Commitment Letters”). As of the date
of this Agreement, each Debt Commitment Letter (i) is in full force and effect and has not been modified or amended in any respect and no modification or
amendment is contemplated (except in connection with any amendments or modifications to effectuate any “market flex” terms contained in the Debt
Commitment Letter provided as of the date hereof), (ii) has been duly executed by Omega and its Affiliates party thereto and, to Omega’s knowledge, the
other parties thereto and is the valid and binding obligation of Omega and, to the knowledge of Omega, each other party thereto, (iii) has not been withdrawn
or rescinded in any respect and (iv) is enforceable in accordance with its terms (except to the extent that enforceability may be limited by applicable
bankruptcy, insolvency, moratorium, reorganization or similar Laws affecting the enforcement of creditors’ rights generally or by general principles of
equity). As of the date of this Agreement, (A) no event has occurred that, with or without notice, the lapse of time or both, would constitute a default or
breach on the part of Omega or any of its Affiliates party thereto under any of the Debt Commitment Letters, and neither Omega nor any of its Affiliates has
any knowledge of any breach of the Debt Commitment Letters by any of the other parties thereto as of the date of this Agreement, and (B) all commitment
and other fees required to be paid thereunder on or prior to the date hereof have been paid. Assuming satisfaction of the conditions set forth in Article VI,
except as set forth in the Debt Commitment Letters, there are no conditions precedent related to the funding of the full amount of the Debt Financing, and, as
of the date of this Agreement, Omega has no knowledge of any facts or circumstances that are reasonably likely to result in any such condition not being
satisfied on or prior to the Closing. Except for the Debt Commitment Letters and related fee letters (complete copies of which have been made available to
Beta), there are no side letters or other agreements, contracts or arrangements related to the funding or investing, as applicable, of the full amount of the Debt
Financing that would permit the Debt Financing Sources to reduce the total amount of the Debt Financing or impose any additional condition precedent to the
availability of the Debt Financing.
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Section 3.24         Omega Termination Fee. As of the date hereof and at any time after the date hereof and prior to the First Merger Effective Time,

Omega III shall have available sufficient readily available cash to promptly pay the Omega Termination Fee if and when it becomes due in accordance with
Section 7.3(b).

 
Section 3.25         No Other Representations or Warranties. Except for the representations and warranties contained in this Article III, each of Beta,

Merger Sub Inc. and Merger Sub LLC acknowledges that none of Omega, Omega Parent or any other Person on behalf of Omega or Omega Parent makes any
other express or implied representation or warranty with respect to Omega Parent, Omega or any of Omega’s Subsidiaries with respect to any other
information provided to Beta, Merger Sub Inc. or Merger Sub LLC in connection with the transactions contemplated by this Agreement. None of Omega
Parent, Omega or any other Person will have or be subject to any liability to Beta, Merger Sub Inc., Merger Sub LLC or any other Person resulting from the
distribution to Beta, Merger Sub Inc. or Merger Sub LLC, or Beta’s, Merger Sub Inc.’s or Merger Sub LLC’s use of, any such information, including any
information, documents, projections, forecasts or other material made available to Beta, Merger Sub Inc. or Merger Sub LLC in certain “data rooms” or
management presentations in expectation of, or in connection with, the transactions contemplated by this Agreement.

 
ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF BETA, MERGER SUB INC. AND MERGER SUB LLC
 
Except (a) as disclosed or reflected in Beta SEC Documents filed prior to the date of this Agreement (but excluding any risk factor disclosures

contained under the headings “Risk Factors” or “Quantitative and Qualitative Disclosures about Market Risk,” or any disclosure of risks included in any
“forward-looking statements” disclaimer or any other statements that are similarly cautionary, predictive or forward-looking in nature), it being understood
that (i) any matter disclosed in such filings shall not be deemed disclosed for purposes of Section 4.1 (Organization, Standing and Power), Section 4.2
(Capital Stock), Section 4.3 (Authority), Section 4.4 (No Conflicts; Consents and Approvals), Section 4.8 (Absence of Certain Changes or Events), or Section
4.20 (Broker) and (ii) any matter disclosed in the Beta SEC Documents will be deemed to be disclosed in a section of the Beta Disclosure Letter only to the
extent that it is readily apparent on its face that such Beta SEC Documents is applicable to such section of the Beta Disclosure Letter or (b) as set forth in the
disclosure letter delivered by Beta to Omega prior to the execution of this Agreement (the “Beta Disclosure Letter”) (it being agreed that disclosure of any
information in a particular section or subsection of the Beta Disclosure Letter shall only be deemed disclosure with respect to any other section or subsection
of this Agreement to which the relevance of such information is readily apparent on its face), Beta, Merger Sub Inc. and Merger Sub LLC represent and
warrant to Omega and Omega Parent as follows:

 
Section 4.1           Organization, Standing and Power.

 
(a)          Each of Beta and its Subsidiaries (i) is an entity duly organized, validly existing and in good standing (with respect to jurisdictions

that recognize such concept) under the Laws of the jurisdiction of its organization, (ii) has all requisite corporate or similar power and authority to own, lease
and operate its properties and to carry on its business as now being conducted and (iii) is duly qualified or licensed to do business and is in good standing
(with respect to jurisdictions that recognize such concept) in each jurisdiction in which the nature of its business or the ownership, leasing or operation of its
properties makes such qualification or licensing necessary, except, with respect to clauses (ii) and (iii), for any such failures to have such power and authority
or to be so qualified or licensed or in good standing as would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse
Effect.
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(b)          Beta has previously furnished or otherwise made available to Omega a true and complete copy of Beta’s certificate of

incorporation (the “Beta Charter”) and bylaws (the “Beta Bylaws”), in each case as amended to the date of this Agreement, and each as so delivered is in full
force and effect. Beta is not in violation of any provision of the Beta Charter or the Beta Bylaws in any material respect.
 

Section 4.2           Capital Stock.
 
(a)          The authorized capital stock of Beta consists solely of (a) 250,000,000 shares of Beta Common Stock and (b) 5,000,000 shares of

preferred stock, par value $0.0001 per share. As of March 13, 2019 (the “Capitalization Date”), (i) 128,160,291 shares of Beta Common Stock were issued
and outstanding, all of which were validly issued, fully paid and nonassessable and were free of preemptive rights, (ii) 13,079,422 shares of Beta Common
Stock were available to be issued under the Beta Stock Plans, (iii) 3,519,680 options (“Beta Options”) to purchase shares of Beta Common Stock have been
granted under the Beta Stock Plans or otherwise and have not expired or been forfeited or exercised, (iv) 4,293,158 Beta restricted stock units (including those
subject to the achievement of performance or market conditions) have been granted under the Beta Stock Plans or otherwise (“Beta RSUs”), (v) 87,452 Beta
phantom stock appreciation rights (“Beta SARs”) were issued and outstanding, (vi) 21,630 shares of Series A Preferred Stock, par value $0.0001 per share
(the “Series A Preferred Stock”) were issued and outstanding, (vii) no shares of Series B Preferred Stock, par value $0.0001 per share (the “Series B Preferred
Stock”) were issued and outstanding, (viii) 614,177 shares of Series C Preferred Stock, par value $0.0001 per share (the “Series C Preferred Stock”) were
issued and outstanding, (ix) no shares of Series D Preferred Stock (together with the Series A Preferred Stock, the Series B Preferred Stock and the Series C
Preferred Stock, the “Beta Preferred Stock”) were issued and outstanding, (x) 1,831,025 Class A Warrants to purchase one share of Beta Common Stock (the
“Class A Warrants”), (xi) 1,831,025 Class B Warrants to purchase one share of Beta Common Stock (the “Class B Warrants”) and (xii) the 2017 Warrants to
purchase a number of shares of Beta Common Stock equal to 4.99% of the Beta Common Stock outstanding on a fully diluted basis (collectively, with the
Class A Warrants and the Class B Warrants, the “Beta Warrants”). Except as set forth above and as set forth on Section 4.2(a) of the Beta Disclosure Letter, as
of the date of this Agreement, (A) there are not outstanding or authorized any (1) shares of capital stock or other voting securities of Beta, (2) securities of
Beta convertible into or exchangeable for shares of capital stock or voting securities of Beta, (3) options or other rights to acquire from Beta, and no
obligation of Beta to issue, any capital stock, voting securities or securities convertible into or exchangeable for capital stock or voting securities of Beta or
(4) restricted shares, stock appreciation rights, performance shares, contingent value rights, “phantom” stock or similar securities or rights that are derivative
of, or provide economic benefits based, directly or indirectly, on the value or price of, any capital stock of, or other voting securities or ownership interests in,
Beta (the items in the preceding clauses (1)-(4), the “Beta Securities”), (B) there are no outstanding obligations of Beta to repurchase, redeem or otherwise
acquire any capital stock, voting securities or securities convertible into or exchangeable for capital stock or voting securities of Beta and (C) there are no
other options, calls, warrants or other rights, agreements, arrangements or commitments of any character relating to the issued or unissued capital stock of
Beta or any of its Subsidiaries to which Beta or any of its Subsidiaries is a party. Since the Capitalization Date through the date hereof, neither Beta nor any of
its Subsidiaries has (I) issued any Beta Securities or incurred any obligation to make any payments to any Person based on the price or value of any Beta
Securities or (II) established a record date for, declared, set aside for payment or paid any dividend on, or made any other distribution in respect of, any Beta
Securities. Except as set forth on Section 4.2(a) of the Beta Disclosure Letter, neither Beta nor any of Beta’s Subsidiaries is a party to any agreement relating
to the voting of, requiring registration of, or granting any preemptive right, anti-dilutive rights or rights of first refusal or similar rights with respect to any
securities of Beta or any of Beta’s Subsidiaries.
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(b)          Section 4.2(b) of the Beta Disclosure Letter sets forth a list of the holders of Beta Options, Beta RSUs and Beta SARs

(collectively, the “Beta Awards”) as of the Capitalization Date, including (to the extent applicable) the date on which each such Beta Award was granted, the
number of shares of Beta Common Stock subject to such Beta Award, the expiration date, the price at which such Beta Award may vest and/or be exercised (if
any) under an applicable plan and the vesting schedule and status of each such Beta Option or Beta RSU. All shares of Beta Common Stock issuable upon
exercise of a Beta Award have been duly reserved for issuance by Beta. Section 4.2(b) of the Beta Disclosure Letter sets forth the current liquidation value of
each class of Beta Preferred Stock as of the Capitalization Date.

 
(c)          Subject to the receipt of the Beta Stockholder Approval, upon issuance, the shares of Beta Common Stock issuable in connection

with the Beta Share Issuance will be duly authorized, fully paid, non-assessable and free and clear of any Liens other than Liens imposed by applicable
securities Laws.

 
(d)          Beta and the counterparties thereto have entered into the Preferred Repurchase Agreement, attached hereto as Exhibit E, and the

Warrant Amendment, attached hereto as Exhibit F. As of the date hereof, each of the Preferred Repurchase Agreement and the Warrant Amendment (i) are in
full force and effect, (ii) have been duly executed by Beta and, to Beta’s knowledge, the other parties thereto and are the valid and binding obligations of Beta
and, assuming the due authorization, execution and delivery of the Preferred Repurchase Agreement and the Warrant Amendment by each other party thereto,
each other party thereto, and (iii) are enforceable in accordance with their respective terms (except to the extent that enforceability may be limited by
applicable bankruptcy, insolvency, moratorium, reorganization or similar Laws affecting the enforcement of creditors’ rights generally or by general
principles of equity).
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(e)          Each of the outstanding shares of capital stock of each of Beta’s Subsidiaries is duly authorized, validly issued, fully paid and

nonassessable and all such shares are owned by Beta or another wholly-owned Subsidiary of Beta and are owned free and clear of all Liens of any nature
whatsoever, except where any such failure to own any such shares free and clear would not, individually or in the aggregate, reasonably be expected to have a
Beta Material Adverse Effect. Section 4.2(e) of the Beta Disclosure Letter sets forth a true and complete list of each Subsidiary of Beta and its jurisdiction of
incorporation or organization. Except as set forth Section 4.2(e) of the Beta Disclosure Letter, there are not outstanding or authorized (i) securities of any of
Beta’s Subsidiaries convertible into or exchangeable for shares of capital stock or voting securities of such Subsidiary or (ii) options or other rights to acquire
from any of Beta’s Subsidiaries, and no obligation of any of Beta’s Subsidiaries to issue, any capital stock, voting securities or securities convertible into or
exchangeable for capital stock or voting securities of such Subsidiary. Neither Beta nor any of its Subsidiaries own or have the power to vote or hold the right
to acquire nor have the obligation to contribute capital to, or in respect of, the shares of capital stock or other equity securities or joint venture interest of any
Person (other than Beta’s Subsidiaries).
 

Section 4.3           Authority. The Beta Parties have all necessary corporate or limited liability company power and authority to execute and deliver
this Agreement, to perform their obligations hereunder and, subject to the affirmative vote of (i) the holders of a majority of the aggregate shares of Beta
Common Stock (inclusive of the Beta Preferred Stock on an as-converted into Beta Common Stock basis) having voting power represented in person or by
proxy and entitled to vote on the matter at the Beta Stockholders Meeting approving the Beta Share Issuance, (ii) the holders of a majority of the outstanding
shares of Beta Common Stock approving the Amended and Restated Beta Charter, (iii) the holders of a majority of the outstanding shares of Beta Common
Stock (inclusive of the Beta Preferred Stock on an as converted into Beta Common Stock basis) approving the Amended and Restated Beta Charter and the
amendment to Beta’s Certificate of Designations of Series A Convertible Preferred Stock in the form of Exhibit I (the “Beta Series A COD Amendment”),
(iv) the holders of a majority of the then outstanding shares of Series A Preferred Stock approving the Beta Series A COD Amendment and the Amended and
Restated Beta Charter and (v) the holders of a majority of the then outstanding shares of Series C Preferred Stock approving the Amended and Restated Beta
Charter ((i)-(v) collectively, the “Beta Stockholder Approval”), to consummate the transactions contemplated hereby (including the Beta Share Issuance). The
execution, delivery and performance of this Agreement by the Beta Parties and the consummation by the Beta Parties of the transactions contemplated hereby
have been duly authorized by all necessary corporate or limited liability company action on the part of each of the Beta Parties and no other corporate or
limited liability company proceedings on the part of the Beta Parties are necessary to approve this Agreement or to consummate the transactions contemplated
hereby, subject, in the case of the consummation of the Mergers, to obtaining the Beta Stockholder Approval. This Agreement has been duly executed and
delivered by the Beta Parties and, assuming the due authorization, execution and delivery by Omega, constitutes a valid and binding obligation of each of the
Beta Parties, enforceable against the Beta Parties in accordance with its terms (except to the extent that enforceability may be limited by applicable
bankruptcy, insolvency, moratorium, reorganization or similar Laws affecting the enforcement of creditors’ rights generally or by general principles of
equity). As of the date hereof, the Board of Directors of Beta (the “Beta Board”), the Board of Directors of Merger Sub Inc. and the Board of Managers of
Merger Sub LLC have each unanimously approved and declared advisable this Agreement and the transactions contemplated hereby (including the Beta
Share Issuance) and, subject to Section 5.2, the Beta Board has resolved to recommend that Beta’s stockholders approve the Beta Share Issuance, the
Amended and Restated Beta Charter and the Beta Series A COD Amendment. The Beta Stockholder Approval is the only vote or consent of the holders of
any class or series of capital stock of Beta necessary to approve this Agreement or the Mergers or the other transactions contemplated hereby. The Merger Sub
Equityholder Approval is the only vote or consent of the holders of any class or series of capital stock of Merger Sub Inc. or Merger Sub LLC necessary to
approve this Agreement or the Mergers or the other transactions contemplated hereby.

 

28



 

 
Section 4.4           No Conflict; Consents and Approvals.

 
(a)          The execution, delivery and performance of this Agreement by the Beta Parties, and the consummation by the Beta Parties of the

transactions contemplated hereby, do not and will not (i) conflict with or violate the Beta Charter or the Beta Bylaws or the equivalent organizational
documents of any of Beta’s Subsidiaries, (ii) assuming that all consents, approvals and authorizations contemplated by clauses (i) through (v) of
subsection (b) below have been obtained and all filings described in such clauses have been made, conflict with or violate any Law applicable to Beta or any
of its Subsidiaries or by which any of their respective properties are bound or (iii) result in any breach or violation of, or constitute a default (or an event
which with notice or lapse of time or both would become a default), or result in the loss of a benefit under, or give rise to any right of termination,
cancellation, amendment or acceleration of, any Contract to which Beta or any of its Subsidiaries is a party or by which Beta or any of its Subsidiaries or any
of their respective properties are bound, except, in the case of clauses (ii) and (iii), for any such conflict, breach, violation, default, loss, right or other
occurrence that would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect.

 
(b)          The execution, delivery and performance of this Agreement by the Beta Parties, and the consummation by the Beta Parties of the

transactions contemplated hereby, do not and will not require any consent, approval, authorization or permit of, action by, filing with or notification to, any
Governmental Entity, except for (i) such filings as may be required under applicable requirements of the Exchange Act and the rules and regulations
promulgated thereunder, and under state securities, takeover and “blue sky” laws, (ii) the filings required under the HSR Act, (iii) such filings as necessary to
comply with the applicable requirements of the NASDAQ Global Market, (iv) the filing with the Secretary of State of the State of Delaware of the Certificate
of Merger, the Amended and Restated Beta Charter and the Beta Series A COD Amendment as required by the DGCL and (v) any such consent, approval,
authorization, permit, action, filing or notification the failure of which to make or obtain would not, individually or in the aggregate, reasonably be expected
to have a Beta Material Adverse Effect.

 
Section 4.5           SEC Reports; Financial Statements.

 
(a)          Beta has filed or otherwise transmitted on a timely basis all forms, reports, statements, certifications and other documents

(including all exhibits, amendments and supplements thereto) required to be filed by it with the Securities and Exchange Commission (the “SEC”) since
January 1, 2016 (all such forms, reports, statements, certificates and other documents filed since January 1, 2016 and prior to the date hereof, collectively, the
“Beta SEC Documents”). As of their respective dates, or, if amended, as of the date of the last such amendment, each of the Beta SEC Documents complied
as to form in all material respects with the applicable requirements of the Securities Act of 1933, as amended (the “Securities Act”) and the Exchange Act,
and the applicable rules and regulations promulgated thereunder, as the case may be, each as in effect on the date so filed. As of their respective filing dates
(or, if amended or superseded by a subsequent filing prior to the date hereof, as of the date of such amendment or superseding filing), none of the Beta SEC
Documents contained any untrue statement of a material fact or omitted to state a material fact required to be stated or incorporated by reference therein or
necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading. There are no outstanding or
unresolved comments in comment letters received from the SEC or its staff and, to the knowledge of Beta, none of the Beta SEC Documents is the subject of
ongoing SEC review. Since January 1, 2016, Beta has been in compliance in all material respects with the applicable listing and corporate governance rules
and regulations of the NASDAQ Global Market.
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(b)          The audited consolidated financial statements of Beta (including any related notes thereto) included in Beta’s Annual Report on

Form 10-K for the fiscal year ended December 31, 2017 filed with the SEC have been prepared in accordance with GAAP applied on a consistent basis
throughout the periods involved (except as may be indicated in the notes thereto) and fairly present in all material respects the consolidated financial position
of Beta and its Subsidiaries at the respective dates thereof and the results of their operations and cash flows for the periods indicated. The unaudited
consolidated financial statements of Beta (including any related notes thereto) included in Beta’s Quarterly Reports on Form 10-Q filed with the SEC since
December 31, 2017 have been prepared in accordance with GAAP applied on a consistent basis throughout the periods involved (except as may be indicated
in the notes thereto or may be permitted by the SEC under the Exchange Act) and fairly present in all material respects the consolidated financial position of
Beta and its Subsidiaries as of the respective dates thereof and the results of their operations and cash flows for the periods indicated (subject to normal
period-end adjustments). True and complete copies of the audited consolidated balance sheet of Beta as at December 31, 2018, and the related audited
consolidated statements of operations, cash flows and shareholder’s equity of Beta, together with all related notes and schedules thereto, accompanied by the
reports thereon of Beta’s independent auditors (the “2018 Beta Audited Financial Statements”) shall be delivered to Omega promptly following the execution
of this Agreement and attached hereto as Section 4.5(b) of the Beta Disclosure Letter. The 2018 Beta Audited Financial Statements have been prepared in
accordance with GAAP applied on a consistent basis throughout the periods involved (except as may be indicated in the notes thereto) and fairly present in all
material respects the consolidated financial position of Beta and its Subsidiaries at the respective dates thereof and the results of their operations and cash
flows for the periods indicated.

 
(c)          Beta maintains disclosure controls and procedures (as defined in Rule 13a-15(e) and 15d-15(e) under the Exchange Act) in

compliance with the Exchange Act which are reasonably designed to ensure that (i) material information (both financial and non-financial) required to be
disclosed by Beta in the reports that it files or submits under the Exchange Act is recorded, processed, summarized and reported within the time periods
specified in the rules and forms of the SEC; and (ii) such information that is required to be disclosed is accumulated and communicated to the management of
Beta, as appropriate, to allow timely decisions regarding required disclosure and to enable the chief executive officer of Beta and the chief financial officer of
Beta to make the certifications required under the Exchange Act with respect to such reports. Beta maintains internal control over financial reporting (as
defined in Rule 13a-15(f) and 15d-15(f) under the Exchange Act) in compliance with the Exchange Act which are sufficient to provide reasonable assurance
(i) that transactions are recorded as necessary to permit preparation of financial statements in conformity with GAAP, consistently applied; (ii) that
transactions are executed only in accordance with the authorization of management; and (iii) regarding prevention or timely detection of the unauthorized
acquisition, use or disposition of Beta’s properties or assets that would reasonably be expected to have a material effect on its financial statements. Since
January 1, 2017, neither Beta nor any of its Subsidiaries has received any material written complaint, allegation, assertion or claim regarding (i) significant
deficiencies in the accounting or auditing practices, procedures, methodologies or methods of Beta or any of its Subsidiaries or their respective internal
accounting controls, (ii) any significant deficiency or material weakness in the design or operation of internal controls over financial reporting utilized by
Beta, or (iii) any accounting fraud that involves the management or other employees of Beta or any of its Subsidiaries.
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(d)          SOX Compliance. Since January 1, 2017, (i) Beta has been in compliance in all material respects with the applicable provisions of

SOX; and (ii) each of the chief executive officer of Beta and the chief financial officer of Beta (or each former chief executive officer of Beta and each former
chief financial officer of Beta, as applicable) has made all certifications required by Rule 13a-14 or 15d-14 under the Exchange Act and Section 302 and
Section 906 of SOX with respect to the Beta SEC Documents, and the statements contained in such certifications are true, correct and complete. Neither Beta
nor any of its Subsidiaries has outstanding, or has arranged any outstanding, “extensions of credit” to directors or executive officers within the meaning of
Section 402 of SOX.

 
Section 4.6           No Undisclosed Liabilities. Neither Beta nor any of its Subsidiaries has any liabilities or obligations of any nature, whether or not

accrued, contingent or otherwise, that would be required by GAAP to be reflected on a consolidated balance sheet (or the notes thereto) of Beta and its
Subsidiaries, except for liabilities and obligations (a) reflected or reserved against in Beta’s consolidated balance sheet as of December 31, 2018 (or the notes
thereto) included in Beta SEC Documents, (b) incurred in the ordinary course of business since December 31, 2018, (c) which have been discharged or paid
in full prior to the date of this Agreement, (d) incurred pursuant to the transactions contemplated by this Agreement and (e) that would not, individually or in
the aggregate, reasonably be expected to have a Beta Material Adverse Effect.

 
Section 4.7           Certain Information. None of the information supplied or to be supplied by Beta, Merger Sub Inc. and Merger Sub LLC for

inclusion or incorporation by reference in the Proxy Statement will, at the date it is first mailed to the stockholders of Beta and at the time of the Beta
Stockholders Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to
make the statements therein, in the light of the circumstances under which they are made, not misleading. The Proxy Statement will comply as to form in all
material respects with the requirements of the Exchange Act and the rules and regulations promulgated thereunder. Notwithstanding the foregoing, Beta,
Merger Sub Inc. and Merger Sub LLC make no representation or warranty with respect to any information supplied by Omega or any of its Representatives
for inclusion or incorporation by reference in the Proxy Statement.
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Section 4.8           Absence of Certain Changes or Events. Since December 31, 2018 through the date of this Agreement, except as otherwise

contemplated or permitted by this Agreement, (a) the businesses of Beta and its Subsidiaries have been conducted in the ordinary course of business
consistent with past practice, (b) there has not been any event, development or state of circumstances that, individually or in the aggregate, has had a Beta
Material Adverse Effect and (c) neither Beta nor any of its Subsidiaries has taken any action that would be prohibited by Section 5.1(c) if taken following the
date hereof and prior to the First Merger Effective Time.

 
Section 4.9           Litigation. Except as would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect,

(a) there is no Action pending or, to the knowledge of Beta, threatened against Beta or any of its Subsidiaries or any of their respective properties or, as of the
date of this Agreement, any of their present or former officers or directors (in their respective capacities as such), by or before any Governmental Entity and
(b) neither Beta nor any of its Subsidiaries nor any of their respective properties is or are subject to any judgment, order, injunction, rule or decree of any
Governmental Entity.

 
Section 4.10         Compliance with Laws. Beta and each of its Subsidiaries are in compliance with all Laws applicable to them or by which any of

their respective properties are bound, except where non-compliance would not, individually or in aggregate, reasonably be expected to have a Beta Material
Adverse Effect. Except with respect to Environmental Laws (which are the subject of Section 4.13), Beta and its Subsidiaries have in effect all Permits
necessary for them to own, lease or operate their properties and to carry on their businesses as now conducted, except for any Permits the absence of which
would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect. All Permits are in full force and effect and are not
subject to any pending or, to the knowledge of Beta, threatened administrative or judicial proceeding to revoke, cancel, suspend or declare such Permit invalid
in any material respect, except as would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect.

 
Section 4.11         Benefit Plans.

 
(a)          Beta has provided to Omega a true and complete list of each material “employee benefit plan” (within the meaning of section 3(3)

of ERISA), “multiemployer plans” (within the meaning of ERISA section 3(37)), and all material stock purchase, form of stock option awards, equity or
equity-based compensation plans, severance, employment, change-in-control, fringe benefit, bonus, incentive, deferred compensation and all other employee
benefit plans, agreements, programs, policies or other arrangements, whether or not subject to ERISA (including any funding mechanism therefor now in
effect or required in the future as a result of the transactions contemplated by this Agreement or otherwise), whether formal or informal, written, legally
binding or not, maintained or contributed to by Beta or its Subsidiaries or with respect to which Beta or its Subsidiaries has any present or future liability. All
such plans, agreements, programs, policies and arrangements shall be collectively referred to as the “Beta Plans.” With respect to each Beta Plan, Beta has
furnished or made available to Omega a current, accurate and complete copy thereof and, to the extent applicable: (i) any related trust agreement or other
funding instrument, (ii) the most recent determination letter of the IRS, if applicable, (iii) any summary plan description and other equivalent written
communications by Beta or its Subsidiaries to their employees concerning the extent of the benefits provided under a Beta Plan and (iv) if applicable, for the
two most recent years (A) the Form 5500 and attached schedules, (B) audited financial statements and (C) actuarial valuation reports.
 

32



 

 
(b)          With respect to the Beta Plans, except to the extent that the inaccuracy of any of the representations set forth in this Section 4.11

would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect:
 
(i)          each Beta Plan has been established, administered and maintained, in form and operation, in accordance with its terms and

in compliance with all applicable Laws, including the applicable provisions of ERISA and the Code, and no prohibited transaction, as described in
Section 406 of ERISA or Section 4975 of the Code, or accumulated funding deficiency, as defined in Section 302 of ERISA and 412 of the Code, has
occurred with respect to any Beta Plan, and all contributions required to be made under the terms of any Beta Plan have been timely made;

 
(ii)         each Beta Plan intended to be qualified under Section 401(a) of the Code is so qualified, has received a favorable

determination letter or prototype opinion letter from the IRS that it is so qualified (or the deadline for obtaining such a letter has not expired as of the date of
this Agreement) and nothing has occurred since the date of such letter that would reasonably be expected to cause the loss of such qualified status of such
Beta Plan;

 
(iii)        there is no Action (including any investigation, audit or other administrative proceeding) by the Department of Labor, the

PBGC, the IRS or any other Governmental Entity or by any plan participant or beneficiary pending, or to the knowledge of Beta, threatened, relating to the
Beta Plans, any fiduciaries thereof with respect to their duties to the Beta Plans or the assets of any of the trusts under any of the Beta Plans (other than
routine claims for benefits) nor are there facts or circumstances that exist that would reasonably be expected to give rise to any such Actions;

 
(iv)        no Beta Plan is, nor does Beta or its Subsidiaries have any liability with respect to a plan that is, subject to Title IV of

ERISA or subject to Section 412 of the Code;
 
(v)         no Beta Plan is, nor does Beta or its Subsidiaries have any liability with respect to a plan that is, a “multiemployer plan”

(within the meaning of Section 3(37) of ERISA);
 
(vi)        Beta and its Subsidiaries do not maintain any Beta Plan that is a “group health plan” (as such term is defined in

Section 5000(b)(1) of the Code) that has not been administered and operated in all respects in compliance with the applicable requirements of Section 601 of
ERISA and Sections 4980B(b) and 4980H of the Code, and Beta and its Subsidiaries are not subject to any material liability, including additional
contributions, fines, penalties or loss of tax deduction as a result of such administration and operation;

 
(vii)       none of the Beta Plans provides for payment of a benefit, the increase of a benefit amount, the payment of a contingent

benefit or the acceleration of the payment or vesting of a benefit determined or occasioned, in whole or in part, by reason of the execution of this Agreement
or the consummation of the transactions contemplated hereby;
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(viii)      except as provided on  Section 4.11(b)(viii) of the Beta Disclosure Letter, neither the execution of this Agreement nor the

consummation of the transactions contemplated hereby (either alone or in combination with another event) will result in any payment, amount, or benefit or
provision of any payment, amount or benefit (including property or the accelerating of vesting) that would constitute separately or in the aggregate, “excess
parachute payment” (within the meaning of Section 280G of the Code) becoming due.

 
(ix)         neither Beta nor any of its Subsidiaries have any obligation to gross-up or reimburse any individual for any Taxes under

Section 4999 or 409A of the Code;
 
(x)          each Beta Plan that constitutes in any part a “nonqualified deferred compensation plan” within the meaning of Section

409A of the Code has been operated and maintained in material operational and documentary compliance with Section 409A of the Code and applicable
guidance thereunder; and

 
(xi)         neither Beta nor any of its Subsidiaries has any current or potential obligation to provide post-employment health, life or

other welfare benefits other than as required under Section 4980B of the Code or any similar applicable law.
 
Section 4.12         Labor Matters. Neither Beta nor any of its Subsidiaries is a party to, or is bound by, any collective bargaining agreement with any

labor union or labor organization. There is no labor dispute, strike, work stoppage or lockout, or, to the knowledge of Beta, threat thereof, by or with respect
to any employees of Beta or any of its Subsidiaries, except as would not, individually or in the aggregate, reasonably be expected to have a Beta Material
Adverse Effect. To the knowledge of Beta, there are no labor organizational or decertification activities underway or threatened by, on behalf of or against any
labor organization with respect to employees of Beta or any of its Subsidiaries, and no such activities have occurred within the past three (3) years. Beta and
its Subsidiaries have complied with applicable Laws with respect to employment (including applicable Laws regarding wage and hour requirements,
immigration status, discrimination in employment, harassment, employee health and safety, and collective bargaining), except for instances of such
noncompliance that would not have a Beta Material Adverse Effect. Except as would not result in material liability for Beta: (i) each individual who is
providing or within the past three (3) years has provided services to Beta or any of its Subsidiaries and is or was classified and treated as an independent
contractor or other non-employee service provider is and was properly classified as such for applicable purposes; and (ii) Beta has fully and timely paid all
wages, salaries, wage premiums, commissions, bonuses, severance payments, expense reimbursements, fees, and other compensation that has come due and
payable to its employees and other workers under applicable law, contract or policy.

 
Section 4.13         Environmental Matters.

 
(a)          Except as would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect and except as

set forth in the environmental assessments previously made available to Omega: (i) Beta and each of its Subsidiaries are in compliance with all applicable
Environmental Laws, and possess and are in compliance with all applicable Environmental Permits required under such Environmental Laws to operate as
they presently operate; (ii) to the knowledge of Beta, there are no Materials of Environmental Concern at any property owned or operated by Beta or any of
its Subsidiaries, except under circumstances that would not result in liability of Beta or any of its Subsidiaries under any applicable Environmental Law;
(iii) neither Beta nor any of its Subsidiaries has received any written request for information pursuant to section 104(e) of the Comprehensive Environmental
Response, Compensation and Liability Act or similar state statute, concerning any release or threatened release of Materials of Environmental Concern at any
location except, with respect to any such request for information concerning any such release or threatened release, to the extent such matter has been fully
resolved without future obligation with the appropriate foreign, federal, state or local regulatory authority or otherwise; and (iv) neither Beta nor any of its
Subsidiaries has received any written notice, claim or complaint, or is presently subject to any proceeding, relating to noncompliance with Environmental
Laws or any other liabilities pursuant to Environmental Laws, and to the knowledge of Beta, no such matter has been threatened in writing; and (v) neither
Beta nor any of its Subsidiaries has any material liability under any Environmental Law with respect to any manufacture, distribution, disposal or release of,
contamination by, or exposure of any Person to, any Materials of Environmental Concern.
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(b)          Beta and each of its Subsidiaries has furnished to Omega all material environmental audits, assessments, and documents materially

bearing on environmental, health or safety liabilities in each case relating to their past or current properties, facilities or operations which are in their
possession or reasonable control.

 
Section 4.14         Taxes.

 
(a)          Except for failures, violations, inaccuracies, omissions or proceedings that would not, individually or in the aggregate, reasonably

be expected to have a Beta Material Adverse Effect:
 
(i)          all federal income and other Tax Returns required by applicable Law to be filed by or on behalf of Beta or any of its

Subsidiaries have been prepared and timely filed in accordance with all applicable Laws (after giving effect to any extensions of time in which to make such
filings), and all such Tax Returns were true and complete in all material respects;

 
(ii)         neither Beta nor any of its Subsidiaries is delinquent in the payment of any material Tax and all Taxes due and payable by

Beta or any of its Subsidiaries have been duly and timely paid in full;
 
(iii)        each of Beta and its Subsidiaries has timely withheld and paid all Taxes required to have been withheld and paid in

connection with any payment to an employee, independent contractor, creditor, stockholder, or other third party;
 
(iv)        no Liens for Taxes exist with respect to any assets or properties of Beta or any of its Subsidiaries, except for statutory

Liens for Taxes not yet delinquent;
 
(v)         Beta’s balance sheet at December 31, 2018 accrues all liabilities for Taxes with respect to all periods through such date to

the extent required under GAAP, and none of Beta or its Subsidiaries has incurred any liabilities for material Taxes since such date, other than in the ordinary
course of business;
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(vi)        there are no Actions now pending, or threatened in writing against or with respect to Beta or any of its Subsidiaries

(including a notice of deficiency or proposed judgment) with respect to any material Tax;
 
(vii)       neither Beta nor any of its Subsidiaries has requested or received an extension or waiver of the limitation period granted to

them with respect to any Tax or Tax Return to the extent such request for such an extension or waiver (or receipt of such an extension or waiver) remains
outstanding (other than as a result of an ordinary course extension of time to file a Tax Return);

 
(viii)      no Governmental Entity has made a claim (that remains outstanding) that Beta or any of its Subsidiaries is or may be

subject to taxation in a jurisdiction where such Person does not currently file Tax Returns;
 
(ix)         neither Beta nor any of its Subsidiaries has any liability for the Taxes of any person (other than Taxes of Beta or its

Subsidiaries) (A) under Treasury Regulations Section 1.1502-6 (or any similar provision of state, local or non-U.S. Tax Law), (B) as a transferee or successor
or (C) by Contract (other than customary Tax indemnifications contained in ordinary course commercial agreements or arrangements that are not primarily
related to Taxes);

 
(x)          within the past three (3) years, neither Beta nor any of its Subsidiaries has been a “distributing corporation” or a

“controlled corporation” (within the meaning of Section 355(a)(1)(A) of the Code) in a distribution intended to qualify for tax-free treatment under Section
355 of the Code (or a similar provision of state, local or non-U.S. Tax Law);

 
(xi)         neither Beta nor any of its Subsidiaries (A) has been a member of an affiliated group of corporations within the meaning

of Section 1504 of the Code, other than the affiliated group of which Beta is the common parent or (B) is or has been a United States of America real property
holding corporation within the meaning of Section 897(c)(2) of the Code during the applicable period specified by Section 897(c)(1)(A)(ii) of the Code; and

 
(xii)        neither Beta nor any of its Subsidiaries has participated in, or is currently participating in, a “Listed Transaction” or a

“Reportable Transaction” within the meaning of Treasury Regulations Section 1.6011-4(b) (or a similar provision of state, local or non-U.S. Tax Law).
 
(b)          Neither Beta nor any of its Subsidiaries has knowledge of any facts or has taken or agreed to take any action that would reasonably

be expected to prevent or impede the Mergers from qualifying as a “reorganization” within the meaning of Section 368(a) of the Code.
 
Section 4.15         Contracts.

 
(a)          Section 4.15(a) of the Beta Disclosure Letter sets forth a true and complete list, as of the date hereof, of each of the following

Contracts, excluding any Beta Plans, to which Beta or any of its Subsidiaries is a party or by which Beta or any of its Subsidiaries or any of their assets or
businesses are bound (and any amendments, supplements and modifications thereto):
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(i)          any Contract that is a “material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K of the Exchange

Act);
 
(ii)         any Contract for the employment of any employee of Beta or any of its Subsidiaries on a full-time or consulting basis

which provides for annual payments in excess of $400,000, which is not terminable on ninety (90) days’ notice or less without liability for any penalty or
severance payment;

 
(iii)        any Contract that materially limits the ability of Beta or any of its Subsidiaries to compete or provide services in any line

of business or with any Person or in any geographic area or market segment or to engage in any type of business (including any license, collaboration, agency
or distribution agreements), or that provides for exclusivity in connection with any of the foregoing;

 
(iv)        any Contract that is be required to be disclosed pursuant to Item 404 of Regulation S-K of the Exchange Act;
 
(v)         any Contract or series of related Contracts relating to indebtedness for borrowed money in excess of $1,000,000;
 
(vi)        any Contract reasonably expected to result in payments in excess of $1,000,000 in any twelve (12) month period after the

Closing Date that provides for any material “most favored nation” provision or equivalent preferential pricing terms or similar obligations to which Beta or
any of its Subsidiaries is subject;

 
(vii)       any Contract involving (A) one of Beta’s top ten suppliers, as measured by expenditures or payables made during the

twelve (12) months ending on December 31, 2018, or (B) one of Beta’s top ten Payors, as measured by revenues or receipts received during the twelve (12)
months ending on December 31, 2018;

 
(viii)      any Contract with a pharmacy services administrative organization or a group purchasing organization;
 
(ix)         any purchase, sale or supply Contract that contains volume requirements or commitments, exclusive or preferred

purchasing arrangements or promotional requirements reasonably expected to result in payments in excess of $1,000,000 in any twelve (12) month period
after the Closing Date;

 
(x)          any agreement that grants any right of first refusal or right of first offer or similar right or that limits or purports to limit

the ability of Beta or any of its Subsidiaries to own, operate, sell, transfer, pledge or otherwise dispose of any material amount of assets or businesses (in any
case, in excess of $1,000,000);
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(xi)         any Contract for any joint venture, partnership or similar arrangement, or any Contract involving a sharing of revenues,

profits, losses, costs, or liabilities by Beta or any of its Subsidiaries with any other Person involving a potential combined commitment or payment by Beta
and any of its Subsidiaries in excess of $1,000,000 annually;

 
(xii)        any Contract that is a settlement or similar agreement that imposes material obligations on Beta or any of its Subsidiaries

after the date of this Agreement;
 
(xiii)       any Contract for the acquisition or disposition of any business, a material amount of stock or assets or any other Person

(whether by merger, sale of stock, sale of assets or otherwise), in each case, involving amounts in excess of $1,000,000; or
 
(xiv)      any Contract to which any of Beta’s or Beta’s Subsidiaries’ directors or officers is a party (other than Beta Plans or any

award agreements thereunder or employment agreements entered into between such individuals and Beta or its Subsidiaries in the ordinary course of
business).

 
(b)          Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Beta Material Adverse

Effect, (i) all Contracts set forth or required to be set forth in 4.15(a) of the Beta Disclosure Letter (the “Beta Material Contracts”) are valid, binding and in
full force and effect and are enforceable by Beta or its applicable Subsidiary in accordance with their terms, except as limited by Laws affecting the
enforcement of creditors’ rights generally or by general equitable principles, (ii) Beta, or its applicable Subsidiary, has performed all obligations required to
be performed by it under the Beta Material Contracts, and it is not (with or without notice or lapse of time, or both) in breach or default thereunder and, to the
knowledge of Beta, no other party to any Beta Material Contract is (with or without notice or lapse of time, or both) in breach or default thereunder, (iii) since
January 1, 2018, neither Beta nor any of its Subsidiaries has received written notice of any actual, alleged, possible or potential violation of, or failure to
comply with, any term or requirement of any Beta Material Contract, and (iv) neither Beta nor any of its Subsidiaries has received any written notice of the
intention of any party to cancel, terminate, materially change the scope of rights under or fail to renew any Beta Material Contract.

 
Section 4.16         Insurance. Except as would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect,

(a) all material insurance policies of Beta and its Subsidiaries are in full force and effect and provide insurance in such amounts and against such risks as is
sufficient to comply with applicable Law and (b) neither Beta nor any of its Subsidiaries is in breach or default, and neither Beta nor any of its Subsidiaries
has taken any action or failed to take any action which, with notice or the lapse of time, would constitute such a breach or default, or permit termination or
modification of, any of such insurance policies.
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Section 4.17         Properties. Except as would not, individually or in the aggregate, have a Beta Material Adverse Effect, Beta or a Subsidiary of

Beta owns and has good title to all of its tangible personal property and has valid leasehold interests in all of its leased properties (the “Leased Real Property”)
necessary to conduct their respective businesses as currently conducted, free and clear of all liens, claims, mortgages, encumbrances, pledges, security
interests, equities or charges of any kind (except in all cases for those permissible under any applicable loan agreements and indentures and for title
exceptions, defects, encumbrances, liens, charges, restrictions, restrictive covenants and other matters, whether or not of record, which in the aggregate do not
materially affect the continued use of the property for the purposes for which the property is currently being used), assuming the timely discharge of all
obligations owing under or related to the owned real property, the tangible personal property and the leased property. No representation is made under this
Section 4.17 with respect to any intellectual property or intellectual property rights, which are the subject of Section 4.18. Except as set forth on Section 4.17
of the Beta Disclosure Letter or except as would not, individually or in the aggregate, have a Beta Material Adverse Effect, (i) each lease with respect to the
Leased Real Property (each, a “Lease”) is legal, valid, binding, enforceable and in full force and effect, (ii) Beta’s or a Subsidiary of Beta’s possession and
quiet enjoyment of the leased real property under such Lease has not been disturbed, and to Beta’s knowledge, there are no disputes with respect to each such
Lease; and (iii) neither Beta, a Subsidiary of Beta nor any other party to the Lease is in breach or default under such Lease, and no event has occurred or
circumstance exists which, with the delivery of notice, the passage of time or both, would constitute such a breach or default, or permit the termination,
modification or acceleration of rent under such Lease.

 
Section 4.18         Intellectual Property.

 
(a)          Section 4.18(a) of the Beta Disclosure Letter sets forth a true and complete list of all registered trademarks, service marks or

tradenames, patents, patent applications, registered copyrights, applications to register copyright and domain names owned by Beta or any of its Subsidiaries
on the date hereof and that are material to the businesses of Beta and its Subsidiaries, taken as a whole (collectively, “Beta Registered IP”). No Beta
Registered IP is involved in any interference, reissue, reexamination, opposition, cancellation or similar proceeding and, to the knowledge of Beta, no such
action is or has been threatened with respect to any Beta Registered IP. Except as would not, individually or in the aggregate, reasonably be expected to have
a Beta Material Adverse Effect, all Beta Registered IP is solely and exclusively owned by Beta or one of its Subsidiaries free and clear of all Liens. The Beta
Registered IP is subsisting, and to the knowledge of Beta, valid and enforceable. Neither Beta nor any of its Subsidiaries has received any written notice or
claim in the year prior to the date hereof challenging the validity or enforceability of any Beta Registered IP that remains pending or unresolved.

 
(b)          Except as would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect, each of Beta

and its Subsidiaries has taken commercially reasonable steps to maintain the confidentiality of all information of Beta or its Subsidiaries that derives
economic value (actual or potential) from not being generally known to other Persons who can obtain economic value from its disclosure or use, including
taking commercially reasonable steps to safeguard any such information that is accessible through computer systems or networks.
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(c)          Except as would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect, (i) to the

knowledge of Beta, neither Beta nor any of its Subsidiaries is infringing upon or misappropriating, and in the three (3) years prior to the date hereof, has
infringed upon or misappropriated, any Intellectual Property of any third party in connection with the conduct of their respective businesses, and neither Beta
nor any of its Subsidiaries has received in the three (3) years prior to the date hereof any written notice or claim asserting that any such infringement or
misappropriation is occurring (including any unsolicited offers to license Intellectual Property rights of any other person), which notice or claim remains
pending or unresolved, (ii) to the knowledge of Beta, no third party is misappropriating or infringing any Intellectual Property owned by Beta or any of its
Subsidiaries and (iii) no Intellectual Property owned by Beta or any of its Subsidiaries is subject to any outstanding order, judgment, decree or stipulation
restricting or limiting in any material respect the use or licensing thereof by Beta or any of its Subsidiaries.

 
(d)          Except as would not, individually or in the aggregate, have a Beta Material Adverse Effect, each of Beta and its Subsidiaries owns

free and clear of all Liens, or has a license to use, all Intellectual Property necessary to conduct their respective businesses as currently conducted.
 
(e)          Except as would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect, (i) the

Systems are sufficient in all material respects for the current needs of Beta and its Subsidiaries, (ii) Beta and its Subsidiaries (a) use commercially reasonable
measures (I) to protect the confidentiality, integrity and security of the Systems and all information stored or contained therein or transmitted thereby against
any unauthorized use, access, interruption, modification, or corruption, (II) to ensure that all Systems are fully functional and free from any bug, virus,
malware, and the like, and (b) have implemented, maintained and tested adequate and commercially reasonable disaster recovery procedures and facilities for
their business. Since January 1, 2018, there have been no failures, breakdowns, or continued substandard performance of any Systems that have caused the
substantial disruption or interruption in or to the use of the Systems or the operation of the business of Beta or any of its Subsidiaries.

 
(f)          Except as would not, individually or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect, and except

with regard to healthcare matters (which are addressed in Section 4.24), Beta and its Subsidiaries are, and since January 1, 2018 have been, in compliance in
all material respects with all Data Security Requirements. Except as set forth on Section 4.18(f) of the Beta Disclosure Letter and as would not, individually
or in the aggregate, reasonably be expected to have a Beta Material Adverse Effect, there have been no (and neither Beta nor any of its Subsidiaries has
received any written or, to the knowledge of Beta, oral, charge, challenge, complaint, claim or demand from any person or entity (including any
Governmental Entity) with respect to any) actual or alleged (a) incidents of security breaches or intrusions or unauthorized access or use of any of the
Systems, trade secrets, or other confidential information of Beta or any of its Subsidiaries, or (b) unauthorized access to or collection, use, processing, storage,
sharing, distribution, transfer, disclosure, destruction or disposal of any such trade secrets or other confidential information.

 
Section 4.19         Affiliate Transactions. Except for directors’ and employment-related Beta Material Contracts filed or incorporated by reference as

an exhibit to a Beta SEC Document filed by Beta prior to the date hereof and for any intercompany agreements, no Affiliate, executive officer or director of
Beta is a party to any Contract with or binding upon Beta or any of its Subsidiaries or any of their respective properties or assets or has any material interest in
any material property owned by Beta or any of its Subsidiaries or has engaged in any material transaction with any of the foregoing within the last twelve
(12) months.
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Section 4.20         Brokers. No broker, investment banker, financial advisor or other Person, other than Moelis & Company LLC and Jefferies LLC

(the “Beta Brokers”), is entitled to any broker’s, finder’s, financial advisor’s or other similar fee or commission in connection with the transactions
contemplated by this Agreement based upon arrangements made by or on behalf of Beta or any of its Subsidiaries. Beta has previously furnished to Omega
copies of the engagement Contracts (and all indemnification Contracts related to such engagement) of the Beta Brokers with respect to the transactions
contemplated by this Agreement.

 
Section 4.21         Opinion of Financial Advisor. Moelis & Company LLC has delivered to the Beta Board its written opinion (or oral opinion to be

confirmed in writing), dated as of the date of this Agreement, to the effect that, as of such date and based upon and subject to the factors and assumptions set
forth therein, the exchange ratio specified therein is fair from a financial point of view to Beta.

 
Section 4.22         Merger Sub. Merger Sub Inc. and Merger Sub LLC were formed solely for the purpose of engaging in the Mergers and the other

transactions contemplated hereby, have engaged in no business and have no assets or liabilities other than in connection with the transactions contemplated by
this Agreement.

 
Section 4.23         Tax Asset Protection Plan. Beta and the Beta Board have determined that Omega Parent is an “Exempt Person” (as defined in the

Tax Asset Protection Plan between Beta and American Stock Transfer & Trust Company, LLC, dated August 11, 2016 (the “Tax Asset Protection Plan”)) such
that any Rights (as defined in the Tax Asset Protection Plan) previously granted under the Tax Asset Protection Plan shall not become exercisable as a result
of the transactions contemplated by this Agreement.

 
Section 4.24         Healthcare Compliance.

 
(a)          Except as set forth on Section 4.24(a) of the Beta Disclosure Letter, Beta and its Subsidiaries are and have been since January 1,

2018, (i) in compliance with all applicable Healthcare Laws, and to the knowledge of Beta, have not been subject to any Action for a violation of any
applicable Healthcare Laws (except for such non-compliance and Actions that, individually or in the aggregate, have not had and would not reasonably be
expected to have a Beta Material Adverse Effect) and (ii) have not received any notice from a Governmental Entity of any alleged material violation of, or
any citation for material noncompliance with, any Healthcare Law (except for such alleged non-compliance that, individually or in the aggregate, has not had
and would not reasonably be expected to have a Beta Material Adverse Effect). There is no claim pending or, to the knowledge of Beta, threatened against or
affecting Beta alleging any violation of any applicable Healthcare Law that would reasonably be  expected to result in any current or prospective exclusion
from or material limitation to  participate in any Government Payment Program or result in any civil or criminal penalty. Beta has created and maintained, in
all material respects, all records required under any applicable Healthcare Laws. Beta has established and maintained a corporate compliance program that
addresses the material requirements of all Governmental Entities having jurisdiction over its business and operations.
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(b)          Except as set forth on Section 4.24(b) of the Beta Disclosure Letter, Beta and its Subsidiaries have not received since January 1,

2018 any notice from a Government Payment Program of allegations of findings that Beta or such Subsidiary has billed such Government Payment Program
in excess of amounts allowed by any Healthcare Law, other than as adjusted in the ordinary course of business or in connection with any routine audit or post-
payment review by such Government Payment Program that is resolved in compliance with applicable Healthcare Laws.

 
(c)          Except as set forth on Section 4.24(c) of the Beta Disclosure Letter, Beta and its Subsidiaries are and have not been since January

1, 2018, a party to, or bound by, any order, individual integrity agreement, corporate integrity agreement, or other written formal or informal agreement with
any Governmental Entity concerning alleged noncompliance with Healthcare Laws.

 
(d)          Except as set forth on Section 4.24(d) of the Beta Disclosure Letter, the data collection, access, maintenance, transmission, use,

and disclosure by Beta and its Subsidiaries with respect to Protected Health Information are and have been since January 1, 2018, in compliance with HIPAA,
except for such non-compliance that, individually or in the aggregate, has not had and would not reasonably be expected to have a Beta Material Adverse
Effect.

 
Section 4.25         No Other Representations or Warranties. Except for the representations and warranties contained in this Article IV, Omega and

Omega Parent acknowledge that none of Beta, Merger Sub Inc., Merger Sub LLC or any other Person on behalf of Beta, Merger Sub Inc. or Merger Sub LLC
makes any other express or implied representation or warranty with respect to Beta, Merger Sub Inc. or Merger Sub LLC or any of Beta’s Subsidiaries with
respect to any other information provided to Omega or Omega Parent in connection with the transactions contemplated by this Agreement. None of Beta,
Merger Sub Inc., Merger Sub LLC or any other Person will have or be subject to any liability to Omega, Omega Parent or any other Person resulting from the
distribution to Omega or Omega Parent or Omega’s or Omega Parent’s use of, any such information, including any information, documents, projections,
forecasts or other material made available to Omega and/or Omega Parent in certain “data rooms” or management presentations in expectation of, or in
connection with, the transactions contemplated by this Agreement.

 
ARTICLE V

COVENANTS
 
Section 5.1           Conduct of Business.

 
(a)          Conduct of Business by Omega. During the period from the date of this Agreement to the First Merger Effective Time, except as

consented to in writing in advance by Beta or as otherwise specifically required by this Agreement, Omega shall, and Omega shall cause each of Omega’s
Subsidiaries to, use reasonable best efforts to carry on its business in the ordinary course consistent with past practice and use reasonable best efforts to
preserve intact its business organization, preserve its assets, rights and properties in good repair and condition, keep available the services of its current
officers, employees and consultants and preserve its goodwill and its relationships with customers, suppliers, licensors, licensees, distributors and others
having business dealings with it. In addition to and without limiting the generality of the foregoing, during the period from the date of this Agreement to the
First Merger Effective Time, except as set forth in Section 5.1(a) of the Omega Disclosure Letter or as specifically required by this Agreement, Omega shall
not, and Omega shall not permit any of its Subsidiaries, without Beta’s prior written consent (which consent shall not be unreasonably withheld, conditioned
or delayed), to:
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(i)          amend or otherwise change its certificate of incorporation or bylaws or any similar governing instruments;
 
(ii)         issue, deliver, sell, pledge, dispose of or encumber any, or grant to any Person any right to acquire, (1) shares of capital

stock or other voting securities, (2) securities convertible into or exchangeable for shares of capital stock or voting securities or (3) options or other rights to
acquire voting securities or securities convertible into or exchangeable for capital stock or voting securities;

 
(iii)        declare, accrue, set aside, make or pay any dividend or other distribution, payable in cash, stock, property or otherwise,

with respect to any of its capital stock (except for any dividend or distribution by a Subsidiary of Omega to Omega or to other Subsidiaries);
 
(iv)        adjust, split, reclassify, combine, redeem, repurchase or otherwise acquire any shares of capital stock, or reclassify,

combine, split, subdivide or otherwise amend the terms of its capital stock;
 
(v)         (A) acquire (whether by merger, consolidation or acquisition of stock or assets or otherwise) any corporation, partnership

or other business organization or division thereof or any assets, in each case, having a value in excess of $15,000,000 in the aggregate (except for any
transaction that would reasonably be expected to (i) impose any delay in or increase the risk of not obtaining, any authorization, consent, approval or order of
a Governmental Entity necessary to consummate the Mergers or (ii) increase the risk of any Governmental Entity requiring any Remedial Action, each of
which shall be subject to Beta’s prior written consent (which consent shall not be unreasonably withheld, conditioned or delayed)), other than purchase of
inventory and other assets in the ordinary course of business or pursuant to existing Contracts; or (B) sell or otherwise dispose of (whether by merger,
consolidation or acquisition of stock or assets or otherwise) any corporation, partnership or other business organization or division thereof or any assets, in
each case, having a value in excess of $500,000 individually or $2,000,000 in the aggregate, other than sales or dispositions of inventory and other assets in
the ordinary course of business or pursuant to existing Contracts;

 
(vi)        other than in the ordinary course of business consistent with past practice, exclusively license, abandon or allow to lapse

or expire any Intellectual Property that is material to the business of Omega or any of its Subsidiaries;
 

(vii)       other than in the ordinary course of business consistent with past practice, enter into, materially amend or terminate any
Omega Material Contract;
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(viii)      incur any capital expenditures or any obligations or liabilities in respect thereof, except for (i) those contemplated by the

capital expenditure budget set forth in Section 5.1(a)(vii) of the Omega Disclosure Letter and (ii) any unbudgeted capital expenditures not to exceed
$2,000,000 individually or $5,000,000 in the aggregate, or fail to make or materially delay any capital expenditures contemplated by the capital expenditure
budget set forth in Section 5.1(a)(viii);

 
(ix)         (A) make any loans, advances or capital contributions to, or investments in, any other Person (other than a Subsidiary of

Omega), (B) incur any Indebtedness or issue any debt securities or (C) assume, guarantee, endorse or otherwise become liable or responsible for the
indebtedness or other obligations of another Person (other than a guaranty by Omega on behalf of its Subsidiaries), in each case, (1) in excess of $1,000,000
individually or $5,000,000 in the aggregate (excluding draws on existing revolving credit facilities of Omega or any of its Subsidiaries) or (2) other than
interest and fees on existing Indebtedness in the ordinary course of business consistent with past practice and Indebtedness under the Debt Financing in
accordance with the terms of the Debt Commitment Letters or any Alternative Financing in accordance with the New Financing Commitment;

 
(x)          except to the extent required by applicable Law (including Section 409A of the Code), for any arrangement in effect as of

the date hereof or as contemplated by Section 5.8, (A) increase the compensation or benefits of any director, officer, employee or independent contractor of
Omega, (B) amend or adopt any compensation or benefit plan including any pension, retirement, profit-sharing, bonus or other employee benefit or welfare
benefit plan with or for the benefit or any employee, officer, director or independent contractor of Omega, (C) accelerate the vesting of, or the lapsing of
restrictions with respect to any compensation or benefit under any Omega Plan or other Contract, (D) grant any severance, change in control or termination
pay to any current or former director, officer, employee or independent contractor of Omega or (E) grant or amend any award (including in respect of stock
options, stock appreciation rights, performance units, restricted stock or other equity or equity-based awards);

 
(xi)         effectuate a “plant closing,” “mass layoff” (each as defined in the WARN Act) or other employee layoff event affecting in

whole or in part any site of employment, facility, operating unit or employee;
 
(xii)        enter into, modify, or terminate any collective bargaining agreement or any other contract or agreement with any labor

organization or other collective bargaining representative;
 
(xiii)       implement or adopt any material change in its methods of accounting or cash management practices, except as may be

required to conform to changes in statutory or regulatory accounting rules or GAAP or regulatory requirements with respect thereto;
 

(xiv)      initiate, compromise, settle or propose or agree to settle any Action (including any Action relating to this Agreement or
the transactions contemplated hereby), or consent to the same, other than compromises, settlements or agreements in the ordinary course of business
consistent with past practice that involve only the payment of money damages (A) not in excess of $500,000 individually or $1,000,000 in the aggregate or
(B) consistent with the reserves reflected in Omega’s balance sheet at December 31, 2018;
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(xv)       accelerate the collection of or discounting of accounts receivable, delay the payment of accounts payable or accrued

expenses, delay the purchase of supplies or delay capital expenditures, repairs or maintenance, in each case, except in the ordinary course of business;
 
(xvi)      make, change or rescind any material Tax election, change any annual Tax accounting period or adopt or change any

method of Tax accounting, in each case, relating to a material amount of Tax, settle or compromise any claim relating to a material amount of Taxes, file any
material amended Tax Return, surrender any claim for a refund of a material amount of Taxes or file any material Tax Return other than one prepared in
accordance with past practice; or

 
(xvii)     authorize, commit, resolve or agree to take any of the actions described in Sections 5.1(a)(i) through 5.1(a)(xvi).

 
(b)          Conduct of Business by Omega Parent. During the period from the date of this Agreement to the First Merger Effective Time,

except as consented to in writing in advance by Beta or as otherwise specifically required by this Agreement, Omega Parent shall not, directly or indirectly, (i)
transfer, assign, sell, pledge, dispose of or encumber any shares of the Omega Common Stock or enter into any agreement or other arrangement relating
thereto, (ii) grant to any Person any right to acquire any shares of the Omega Common Stock, (iii) grant any proxies or powers of attorney with respect to any
shares of Omega Common Stock or (iv) deposit any shares of Omega Common Stock into a voting trust or enter into a voting agreement or similar
arrangement or commitment with respect to any shares of Omega Common Stock.

 
(c)          Conduct of Business by Beta. During the period from the date of this Agreement to the First Merger Effective Time, except as

consented to in writing in advance by Omega or as otherwise specifically required by this Agreement, Beta shall, and shall cause each of its Subsidiaries to,
use reasonable best efforts to carry on its business in the ordinary course consistent with past practice and use reasonable best efforts to preserve intact its
business organization, preserve its assets, rights and properties in good repair and condition, keep available the services of its current officers, employees and
consultants and preserve its goodwill and its relationships with customers, suppliers, licensors, licensees, distributors and others having business dealings with
it. In addition to and without limiting the generality of the foregoing, during the period from the date of this Agreement to the First Merger Effective Time,
except as set forth in Section 5.1(c) of the Beta Disclosure Letter or as specifically required by this Agreement, Beta shall not, and shall not permit any of its
Subsidiaries, without Omega’s prior written consent (which consent shall not be unreasonably withheld, conditioned or delayed), to:
 

(i)          amend or otherwise change its certificate of incorporation or bylaws or any similar governing instruments;
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(ii)         issue, deliver, sell, pledge, dispose of or encumber any, or grant to any Person any right to acquire, (1) shares of capital

stock or other voting securities, (2) securities convertible into or exchangeable for shares of capital stock or voting securities or (3) options or other rights to
acquire voting securities or securities convertible into or exchangeable for capital stock or voting securities;

 
(iii)        declare, accrue, set aside, make or pay any dividend or other distribution, payable in cash, stock, property or otherwise,

with respect to any of its capital stock (except for any dividend or distribution by a Subsidiary of Beta to Beta or to other Subsidiaries);
 
(iv)        adjust, split, reclassify, combine, redeem, convert, repurchase or otherwise acquire any shares of capital stock, or

reclassify, combine, split, subdivide or otherwise amend the terms of its capital stock;
 
(v)         (A) acquire (whether by merger, consolidation or acquisition of stock or assets or otherwise) any corporation, partnership

or other business organization or division thereof or any assets, in each case, having a value in excess of $500,000 individually or $2,000,000 in the
aggregate, other than purchases of inventory and other assets in the ordinary course of business or pursuant to existing Contracts; or (B) sell or otherwise
dispose of (whether by merger, consolidation or acquisition of stock or assets or otherwise) any corporation, partnership or other business organization or
division thereof or any assets, in each case, having a value in excess of $500,000 individually or $2,000,000 in the aggregate, other than sales or dispositions
of inventory and other assets in the ordinary course of business or pursuant to existing Contracts;

 
(vi)        other than in the ordinary course of business consistent with past practice, exclusively license, abandon or allow to lapse

or expire any Intellectual Property that is material to the business of Beta or any of its Subsidiaries;
 
(vii)       other than in the ordinary course of business consistent with past practice, enter into, materially amend or terminate any

Beta Material Contract;
 
(viii)      incur any capital expenditures or any obligations or liabilities in respect thereof, except for (A) those contemplated by the

capital expenditure budget set forth in Section 5.1(c)(viii) of the Beta Disclosure Letter and (B) any unbudgeted capital expenditures not to exceed $1,000,000
individually or $2,000,000 in the aggregate or fail to make or materially delay any capital expenditures contemplated by the capital expenditure budget set
forth in Section 5.1(c)(viii) of the Beta Disclosure Letter;

 
(ix)         (A) make any loans, advances or capital contributions to, or investments in, any other Person (other than a Subsidiary of

Beta), (B) incur any Indebtedness or issue any debt securities or (C) assume, guarantee, endorse or otherwise become liable or responsible for the
indebtedness or other obligations of another Person (other than a guaranty by Beta on behalf of its Subsidiaries), in each case, (1) (x) prior to August 1, 2019,
in excess of $8,000,000 in the aggregate and (y) in the event that the Closing has not occurred prior to August 1, 2019, in excess of $13,000,000 in the
aggregate or (2) other than interest and fees on existing Indebtedness in the ordinary course of business consistent with past practice;
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(x)          except to the extent required by applicable Law (including Section 409A of the Code), any arrangement in effect as of the

date hereof or as contemplated by Section 5.8, (A) increase the compensation or benefits of any director, officer, employee or independent contractor of Beta,
(B) amend or adopt any compensation or benefit plan including any pension, retirement, profit-sharing, bonus or other employee benefit or welfare benefit
plan with or for the benefit or its employees, officers, directors or independent contractors of Beta, (C) accelerate the vesting of, or the lapsing of restrictions
with respect to any compensation or benefit under any Beta Plan or other Contract, (D) grant any severance, gross-up, change in control or termination pay to
any current or former director, officer, employee or independent contractor of Beta or (E) grant or amend any award (including in respect of stock options,
stock appreciation rights, performance units, restricted stock or other equity or equity-based awards);

 
(xi)         effectuate a “plant closing,” “mass layoff” (each as defined in the WARN Act) or other employee layoff event affecting in

whole or in part any site of employment, facility, operating unit or employee;
 
(xii)        enter into, modify, or terminate any collective bargaining agreement or any other contract or agreement with any labor

organization or other collective bargaining representative;
 
(xiii)       implement or adopt any material change in its methods of accounting or cash management practices, except as may be

required to conform to changes in statutory or regulatory accounting rules or GAAP or regulatory requirements with respect thereto;
 
(xiv)      initiate, compromise, settle or propose or agree to settle any Action (including any Action relating to this Agreement or

the transactions contemplated hereby), or consent to the same, other than compromises, settlements or agreements in the ordinary course of business
consistent with past practice that involve only the payment of money damages (A) not in excess of $500,000 individually or $1,000,000 in the aggregate or
(B) consistent with the reserves reflected in Beta’s balance sheet at December 31, 2018;

 
(xv)       amend or waive any rights or obligations under any agreement related to any Beta Options, Beta Common Stock, Beta

RSUs, Series A Preferred Stock, Series C Preferred Stock or Beta Warrants;
 
(xvi)      accelerate the collection of or discounting of accounts receivable, delay the payment of accounts payable or accrued

expenses, delay the purchase of supplies or delay capital expenditures, repairs or maintenance, in each case, except in the ordinary course of business;
 
(xvii)     enter into any agreement or transaction with any Person covered by Item 404 of Regulation S-K of the Exchange Act with

respect to Beta;
 

(xviii)     make, change or rescind any material Tax election, change any annual Tax accounting period or adopt or change any
method of Tax accounting, in each case, relating to a material amount of Tax, settle or compromise any claim relating to a material amount of Taxes, file any
material amended Tax Return, surrender any claim for a refund of a material amount of Taxes or file any material Tax Return other than one prepared in
accordance with past practice; or
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(xix)       authorize, commit, resolve or agree to take any of the actions described in Sections 5.1(c)(i) through 5.1(c)(xviii).

 
(d)          Prior to the First Merger Effective Time, Beta shall not permit any amendment or modification to be made to, or any waiver of any

provision or remedy pursuant to, the Preferred Repurchase Agreement or the Warrant Amendment without the prior written consent of Omega. Beta shall
comply with and enforce the terms and conditions of the Preferred Repurchase Agreement in accordance with the terms of the Preferred Repurchase
Agreement. Beta shall not rescind or modify its determination that Omega Parent is an “Exempt Person” under the Tax Asset Protection Plan. Beta will not
permit any rights under the Tax Asset Protection Plan to be triggered prior to the First Merger Effective Time. Effective as of the First Merger Effective Time,
Beta will terminate the Tax Asset Protection Plan (unless the Tax Asset Protection Plan has expired in accordance with its terms).

 
(e)          Promptly, and in any event within one (1) day following the date hereof, Beta will deliver the 2018 Beta Audited Financial

Statements to Omega.
 
(f)          Nothing contained in this Agreement shall give (i) Omega, directly or indirectly, the right to control or direct Beta or the operations

of any of its Subsidiaries prior to the First Merger Effective Time, or (ii) Beta, directly or indirectly, the right to control or direct Omega or the operations of
any of its Subsidiaries prior to the First Merger Effective Time. Prior to the First Merger Effective Time, (i) Beta shall exercise, consistent with the terms and
conditions of this Agreement, complete control and supervision over its and its Subsidiaries’ respective operations and (ii) Omega shall exercise, consistent
with the terms and conditions of this Agreement, complete control and supervision over its and its Subsidiaries’ respective operations.
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Section 5.2           No Solicitation; Recommendation of the Mergers.

 
(a)          Except as expressly permitted by this Section 5.2, none of Omega, Omega Parent or Beta shall, and Omega shall cause each of

Omega’s Subsidiaries and Beta shall cause each of its Subsidiaries not to, and shall instruct and cause its and their respective Representatives not to, directly
or indirectly, (i) solicit, propose, initiate or knowingly encourage or facilitate any inquiry, proposal or offer with respect to, or the announcement, making or
completion of, any Acquisition Proposal, or any inquiry, proposal or offer that is reasonably likely to lead to any Acquisition Proposal, (ii) enter into, continue
or otherwise participate in any discussions or negotiations regarding, or furnish to any Person (other than Omega, Omega Parent, Beta or their respective
Representatives) any non-public information or data in furtherance of, any Acquisition Proposal or any inquiry, proposal or offer that is reasonably likely to
lead to any Acquisition Proposal, (iii) enter into any definitive acquisition agreement, merger agreement, share exchange agreement, consolidation agreement,
option agreement, joint venture agreement or partnership agreement (including any letter of intent or agreement in principle) relating to any Acquisition
Proposal (other than a confidentiality agreement on terms that, taken as a whole, are not materially less restrictive to the other party than those contained in
the Confidentiality Agreement (provided, that no such confidentiality agreement shall be required to include “standstill” provisions) (any agreement satisfying
such criteria being an “Acceptable Confidentiality Agreement”) pursuant to this Section 5.2(a)), (iv) grant any waiver, amendment or release under any
standstill or confidentiality agreement or any Takeover Law (other than to the extent the Beta Board or the Omega Board, as applicable, determines in good
faith (after consultation with outside counsel) that failure to take any of such actions under clause (iv) would reasonably be expected (after consultation with
outside legal counsel) to be inconsistent with its fiduciary duties under applicable Law) or (v) agree, approve, recommend or propose to do any of the
foregoing. Each of Beta and Omega shall, and shall cause each of their respective Subsidiaries to, and Omega Parent shall and each of Beta, Omega and
Omega Parent shall use reasonable best efforts to cause their Representatives to, (A) immediately cease and cause to be terminated all existing negotiations
with any Person and its Representatives (other than Omega, Omega Parent, Beta or any of their Representatives) conducted heretofore with respect to any
Acquisition Proposal, (B) enforce any confidentiality or standstill agreement or provisions of similar effect (subject to the parenthetical in clause (iv) of this
Section 5.2(a)) to which Beta or Omega, as applicable, or any of their Subsidiaries is a party or of which Beta or Omega, as applicable, or any of their
Subsidiaries is a beneficiary with regard to any Acquisition Proposal, and (C) request the prompt return or destruction, to the extent permitted by any
confidentiality agreement, of all non-public information or data previously furnished to any such Person and its Representatives with respect to any
Acquisition Proposal and immediately terminate all physical and electronic data room access previously granted to any such Person, its Subsidiaries or any of
their respective Representatives with respect to any Acquisition Proposal. Notwithstanding the foregoing, if, at any time following the date of this Agreement
and prior to obtaining the Beta Stockholder Approval, (1) Beta receives a bona fide written Acquisition Proposal that was not the result of a violation of this
Section 5.2(a) and (2) the Beta Board determines in good faith (after consultation with outside legal counsel and a financial advisor) that such Acquisition
Proposal constitutes or is reasonably likely to lead to a Superior Proposal and determines in good faith (after consultation with outside legal counsel) that its
failure to take such action would reasonably be expected to be inconsistent with its fiduciary duties under applicable Law, then such party may (and may
authorize its Subsidiaries and its Representatives to) (x) furnish non-public information or data with respect to itself and its Subsidiaries to the Person making
such Acquisition Proposal (and its Representatives) pursuant to an Acceptable Confidentiality Agreement; provided, that (i) any non-public information or
data provided to any such Person given such access shall have previously been provided to the other party or shall be provided (to the extent permitted by
applicable Law) to the other party prior to or substantially concurrently with the time it is provided to such Person and (ii) no non-public information or data
with respect to the other party shall be provided to any such Person, and (y) participate in discussions and negotiations with the Person making such
Acquisition Proposal (and such Person’s Representatives) regarding such Acquisition Proposal.
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(b)          Except as provided in Section 5.2(c), the Beta Board shall not (i) fail to make or withdraw (or modify or qualify in any manner

adverse to Omega or Omega Parent or publicly propose to withdraw, modify or qualify in any manner adverse to Omega or Omega Parent) the Beta Board
Recommendation or the determination of the advisability to its stockholders of the Mergers, the Beta Share Issuance, the approval of the Amended and
Restated Beta Charter and the Beta Series A COD Amendment and the other transactions contemplated hereby, as applicable, (ii) adopt, approve, or publicly
recommend, endorse or otherwise declare advisable any Acquisition Proposal, (iii) fail to include the Beta Board Recommendation in whole or in part in the
Proxy Statement or any filing or amendment or supplement relating thereto, (iv) fail to recommend against any then-pending tender or exchange offer that
constitutes an Acquisition Proposal within ten (10) Business Days after it is announced or (v) fail, within five (5) Business Days of a request by the other
party following the public announcement of an Acquisition Proposal (other than an Acquisition Proposal that would be subject to clause (iv)), to reaffirm the
Beta Board Recommendation, as applicable (each such action set forth in this Section 5.2(b) being referred to herein as an “Adverse Recommendation
Change”).

 
(c)          Notwithstanding anything in this Agreement to the contrary, at any time prior to obtaining the Beta Stockholder Approval and

following compliance with this Section 5.2(c), the Beta Board may, if it determines in good faith (after consultation with outside counsel) that the failure to do
so would reasonably be expected to be inconsistent with its fiduciary duties under applicable Law, make an Adverse Recommendation Change (1) in
connection with a Superior Proposal or (2) in response to an event, occurrence, development or state of facts or circumstances occurring after the date hereof
that was neither known to, or reasonably foreseeable by, the Beta Board prior to the date hereof and does not relate, directly or indirectly, to any Acquisition
Proposal; provided, that prior to effecting an Adverse Recommendation Change, (i) Beta shall notify Omega Parent and Omega in writing, at least five (5)
Business Days prior to effecting such Adverse Recommendation Change (the “Notice Period”), of its intention to effect such Adverse Recommendation
Change (which notice shall specify in reasonable detail the basis for the Adverse Recommendation Change and, if such Adverse Recommendation Change is
based upon receipt of a Superior Proposal, shall include the material terms and conditions of such Superior Proposal and the identity of the Person making
such Superior Proposal and include copies of the current drafts of all material agreements between such party and the party making such Superior Proposal
and any other material documents or agreements that relate to such Superior Proposal (it being understood and agreed that such notice or the public disclosure
by such party of such notice shall not in and of itself constitute an Adverse Recommendation Change)), (ii) during the Notice Period, Beta shall negotiate with
Omega Parent and Omega in good faith (to the extent Omega Parent and Omega wish to negotiate) to make such adjustments to the terms and conditions of
this Agreement such that failure to make an Adverse Recommendation Change would no longer reasonably be expected to be inconsistent with the fiduciary
duties of such board of directors under applicable Law, and (iii) the Beta Board shall determine, after the close of business on the last day of the Notice
Period, in good faith (after consultation with outside counsel and after giving effect to any adjustments proposed by the other party in writing during the
Notice Period) that failure to make an Adverse Recommendation Change would reasonably be expected to be inconsistent with the fiduciary duties of the
Beta Board under applicable Law; provided, however, that in the event of any material change to the material terms of such Superior Proposal, Beta shall, in
each case, have delivered to Omega Parent and Omega an additional notice consistent with that described in clause (i) above and the Notice Period shall have
recommenced (in which case such Notice Period shall be for three (3) Business Days instead of five (5) Business Days).
 

50



 

 
(d)          Beta or Omega, as applicable, shall promptly (and in any event, within twenty-four (24) hours) notify the other party after it or any

of its Subsidiaries or any of their respective Representatives has received any Acquisition Proposal or inquiry, proposal or offer to enter into or seeking to
have discussions or negotiations relating to a possible Acquisition Proposal. Such notice to the other party shall indicate the identity of the Person making and
include the material terms and conditions of such Acquisition Proposal, inquiry, proposal or offer (including a complete copy thereof if in writing and any
related documents or correspondence). Following the date hereof, each party shall keep the other party reasonably informed orally and in writing on a current
basis (and in any event, no later than one (1) Business Day) of any material developments, discussions or negotiations regarding any Acquisition Proposal
including providing a copy of all material documentation (including drafts) or material correspondence with respect thereto and upon the request of such other
party shall apprise the other party of the status and details of such Acquisition Proposal. Each party agrees that it and its Subsidiaries will not enter into any
agreement with any Person subsequent to the date hereof which prohibits such party from providing any information to the other party in accordance with, or
from otherwise complying with the terms of, this Section 5.2.

 
(e)          Nothing contained in this Section 5.2 shall prohibit Beta or the Beta Board from (i) issuing a “stop, look and listen”

communication pursuant to Rule 14d-9(f) under the Exchange Act or taking and disclosing a position contemplated by Rule 14e-2(a), 14d-9 or Item 1012(a)
of Regulation M-A under the Exchange Act, or (ii) making any disclosure to the stockholders of Beta if, in the good faith judgment of the Beta Board (after
consultation with outside counsel), failure to so disclose would reasonably be expected to be inconsistent with its fiduciary duties under applicable Law. Any
disclosures referred to in clauses (i) and (ii) above shall not be deemed to constitute an Adverse Recommendation Change so long as such disclosure (A)
includes the Beta Board Recommendation without any modification or qualification thereof or continues the prior recommendation of the Beta Board and (B)
does not contain an express Adverse Recommendation Change; provided, that in no event shall this Section 5.2(e) affect either party’s obligations specified in
Section 5.2(b).

 
(f)          For purposes of this Agreement:

 
(i)          “Acquisition Proposal” means any proposal, offer, or inquiry from any Person or group of Persons relating to any direct or

indirect acquisition or purchase, in one transaction or a series of transactions, including any merger, reorganization, share exchange, consolidation, tender
offer, exchange offer, stock acquisition, asset acquisition, business combination, liquidation, dissolution, joint venture or similar transaction, (A) of or for
assets or businesses of Beta and its Subsidiaries or Omega and its Subsidiaries, as applicable, that generate 20% or more of the net revenues or net income or
that represent 20% or more of the consolidated total assets (based on fair market value) of Beta and its Subsidiaries or Omega and its Subsidiaries,
respectively, taken as a whole, immediately prior to such transaction or (B) of or for 20% or more of any class of capital stock, other equity security or voting
power of Beta or Omega (or any resulting parent company of Beta or Omega), in each case other than the transactions contemplated by this Agreement.
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(ii)         “Superior Proposal” means any bona fide written unsolicited Acquisition Proposal made after the date hereof (with all

percentages included in the definition of “Acquisition Proposal” increased to 50%), taking into account all legal, financial, regulatory and other aspects of the
proposal, the Person making the proposal, all relevant the terms and conditions of such Acquisition Proposal, any changes to the terms of this Agreement
offered by Omega Parent and Omega in response to such Acquisition Proposal, the anticipated timing, conditions and ability of the Person making such
Acquisition Proposal to consummate the transactions contemplated by such Acquisition Proposal (including whether such Person is reasonably likely to have
adequate sources of financing or adequate funds to consummate such Acquisition Proposal), that (A) if consummated, would be more favorable to the
stockholders of Beta or stockholders of Omega, as applicable, from a financial point of view than the Mergers and the other transactions contemplated by this
Agreement (including any adjustment to the terms and conditions thereof proposed in writing by the other party in response to any such Acquisition Proposal)
and (B) if accepted, is reasonably likely to be completed on the terms proposed on a timely basis.

 
Section 5.3           Preparation of Proxy Statement; Stockholders’ Meeting.

 
(a)          As promptly as practicable after the date of this Agreement, but in no event later than ten (10) days after the date Omega has

provided the Pro Forma Financial Information in a form reasonably satisfactory to Beta, Beta shall (i) prepare (with Omega’s reasonable cooperation) and file
with the SEC a proxy statement (as amended or supplemented from time to time, the “Proxy Statement” ) to be sent to the stockholders of Beta relating to the
special meeting of Beta’s stockholders (the “Beta Stockholders Meeting”) to be held to consider the approval of the Beta Share Issuance, the Amended and
Restated Beta Charter and the Beta Series A COD Amendment and (ii) in consultation with Omega, set a preliminary record date for the Beta Stockholders
Meeting and commence a broker search pursuant to Section 14a 13 of the Exchange Act in connection therewith. As soon as reasonably practical after the
date hereof (but in no event later than May 31, 2019 and, solely with respect to the financial statements set forth in clause (ii) of the definition of Pro Forma
Financial Information below, if Beta has provided to Omega the Required Bank Information and, if the unaudited consolidated financial statements of either
party are required to be included in the Proxy Statement, the Q1 Beta Trial Balance), Omega shall prepare and deliver to Beta (i) the audited consolidated
balance sheet of Omega III and its Subsidiaries as at December 31, 2018, and the related audited consolidated statements of operations, cash flows and
shareholder’s equity of Omega and its Subsidiaries, together with all related notes and schedules thereto, accompanied by the reports thereon of Omega’s
independent auditors and (ii) unaudited pro forma financial statements for the Surviving Company including footnotes and management discussion and
analysis sections, in the case of each of clauses (i) and (ii), that are complaint with applicable Laws for inclusion in the Proxy Statement (clauses (i) and (ii)
together, the “Pro Forma Financial Information”); provided, that Beta shall use its reasonable best efforts to, and shall cause its Subsidiaries and their
respective Representatives to use their reasonable best efforts to, provide to Omega such cooperation and documents as may be reasonably requested by
Omega in connection with the preparation of the financial statements set forth in clause (ii) of the definition of Pro Forma Financial Information. Without
limiting the foregoing, prior to the Closing, Omega shall use its reasonable best efforts to, and shall cause its Subsidiaries and their respective Representatives
to use their reasonable best efforts to, provide to Beta such cooperation and documents as may be reasonably requested by Beta in connection with the
preparation of the Proxy Statement. No filing of, or amendment or supplement to, the Proxy Statement will be made by Omega or Beta, as applicable, without
providing the other a reasonable opportunity to review and comment thereon. If at any time prior to the First Merger Effective Time any information relating
to Beta or Omega, or any of their respective Affiliates, officers or directors, should be discovered by Beta or Omega that should be set forth in an amendment
or supplement to any of the Proxy Statement, so that any of such documents would not contain any misstatement of a material fact or omit to state any
material fact necessary to make the statements therein, in light of the circumstances under which they were made, not misleading, the party that discovers
such information shall promptly notify the other parties hereto and an appropriate amendment or supplement describing such information shall promptly be
filed with the SEC and, to the extent required under applicable Law, disseminated to stockholders of Beta. Beta shall use its reasonable best efforts to resolve
all SEC comments, if any, with respect to the Proxy Statement as promptly as practicable after the receipt thereof.
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(b)          As promptly as practicable after (x) the 10-day waiting period under Rule 14a-6(a) under the Exchange Act and (y) the date on

which the SEC confirms that it has no further comments on the Proxy Statement, Beta shall duly call, give notice of, convene and hold the Beta Stockholders
Meeting solely for the purpose of obtaining the Beta Stockholder Approval and, if applicable, the advisory vote required by Rule 14a-21(c) under the
Exchange Act in connection therewith (and such Beta Stockholders Meeting shall in any event be no later than the twenty-first (21st) Business Day after
(i) the tenth (10th) day after the preliminary Proxy Statement therefor has been filed with the SEC if by such date the SEC has not informed Beta that it
intends to review the Proxy Statement or (ii) if the SEC has, by the tenth (10th) day after the preliminary Proxy Statement therefor has been filed with the
SEC, informed Beta that it intends to review the Proxy Statement, the date on which the SEC confirms that it has no further comments on the Proxy
Statement). Beta may postpone or adjourn the Beta Stockholders Meeting solely (i) with the consent of Omega; (ii) (A) due to the absence of a quorum or
(B) if Beta has not received proxies representing a sufficient number of shares of Beta Common Stock for the Beta Stockholder Approval, whether or not a
quorum is present, to solicit additional proxies; or (iii) to allow reasonable additional time for the filing and mailing of any supplemental or amended
disclosure which the Beta Board has determined in good faith after consultation with outside legal counsel is necessary under applicable Law and for such
supplemental or amended disclosure to be disseminated and reviewed by Beta’s stockholders prior to the Beta Stockholders Meeting. Without the prior
written consent of Omega, the Beta Stockholder Meeting will not be postponed or adjourned by more than ten (10) days at a time. In no event will the record
date of the Beta Stockholder Meeting be changed without Omega’s prior written consent (such consent not to be unreasonably withheld, conditioned or
delayed), unless required by applicable Law. Notwithstanding the foregoing, Beta shall, at the request of Omega, to the extent permitted by Law, adjourn the
Beta Stockholders Meeting to a date specified by Omega for the absence of a quorum or if Beta has not received proxies representing a sufficient number of
shares of Beta Common Stock for the Beta Stockholder Approval. Except in the case of an Adverse Recommendation Change specifically permitted by
Section 5.2(b), Beta, through the Beta Board, shall (i) recommend to its stockholders that they adopt this Agreement and the transactions contemplated
hereby, (ii) include such recommendation in the Proxy Statement and (iii) use its reasonable best efforts to solicit proxies to obtain the Beta Stockholder
Approval.
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Section 5.4           Access to Information; Confidentiality.

 
(a)          Omega shall, and shall cause each of its Subsidiaries to, afford to Beta, Merger Sub Inc., Merger Sub LLC and their respective

Representatives reasonable access during normal business hours, during the period prior to the First Merger Effective Time or the termination of this
Agreement in accordance with its terms, to such books, records, information, properties and personnel regarding Omega and its Subsidiaries as shall be
reasonably requested by Beta, Merger Sub Inc. and Merger Sub LLC; provided, however, that the foregoing shall not require Omega to disclose any
information to the extent such disclosure would contravene applicable Law or result in loss of legal protection, including attorney-client privilege (provided,
that Omega shall use its reasonable best efforts to provide as much information as is reasonably practicable in light of such concerns or in such a manner as to
not lose such legal protection).

 
(b)          Beta shall, and shall cause each of its Subsidiaries to, afford to Omega and its Representatives and the Debt Financing Sources

reasonable access during normal business hours, during the period prior to the First Merger Effective Time or the termination of this Agreement in accordance
with its terms, to such books, records, information, properties and personnel regarding Beta and its Subsidiaries as shall be reasonably requested by Omega;
provided, however, that the foregoing shall not require Beta to disclose any information to the extent such disclosure would contravene applicable Law or
result in loss of legal protection, including attorney-client privilege (provided, that Beta shall use its reasonable best efforts to provide as much information as
is reasonably practicable in light of such concerns or in such a manner as to not lose such legal protection).

 
(c)          All such information shall be held confidential in accordance with the terms of the Confidentiality Agreement between BioScrip

Infusion Services, Inc. and Option Care Enterprises, Inc. dated as of September 6, 2018 (the “Confidentiality Agreement”).
 
Section 5.5           Reasonable Best Efforts.

 
(a)          Upon the terms and subject to the conditions set forth in this Agreement, each of Beta and Omega agree to use reasonable best

efforts to take, or cause to be taken, all actions that are necessary, proper or advisable to consummate and make effective, in the most expeditious manner
practicable, the Mergers and the other transactions contemplated by this Agreement, including using reasonable best efforts to accomplish the following:
(i) obtain all required consents, approvals or waivers from, or participation in other discussions or negotiations with, third parties, including as required under
any Beta Material Contract or Omega Material Contract, (ii) obtain all necessary actions or nonactions, waivers, consents, approvals, orders and
authorizations from Governmental Entities, make all necessary registrations, declarations and filings and make all commercially reasonable efforts to obtain
an approval or waiver from, or to avoid any Action by, any Governmental Entity, including filings under the HSR Act with the United States Federal Trade
Commission and the Antitrust Division of the United States Department of Justice, and (iii) execute and deliver any additional instruments necessary to
consummate the transactions contemplated hereby and fully to carry out the purposes of this Agreement; provided, however, that neither Omega nor any of its
Subsidiaries, on the one hand, nor Beta nor any of its Subsidiaries, on the other hand, shall commit to the payment of any fee, penalty or other consideration
or make any other concession, waiver or amendment under any Contract in connection with obtaining any consent without the prior written consent of Beta,
on the one hand, or Omega, on the other hand, (except for any standard fees required in connection with licensing or registrations applications or other filings
required to effectuate the Mergers and the other transactions contemplated by this Agreement). Without limiting the generality of the foregoing, Beta and
Omega shall, promptly and in any event within ten (10) Business Days following the date hereof, file with the United States Federal Trade Commission and
the United States Department of Justice the Notification and Report Form required for the Mergers pursuant to the HSR Act, which Notification and Report
Form shall request early termination. Beta and Omega shall furnish to each other party such necessary information and reasonable assistance as such other
party may reasonably request in connection with the foregoing. Subject to applicable Law relating to the exchange of information, Beta and Omega shall each
have the right to review in advance, and to the extent practicable each shall consult with the other in connection with, all of the information relating to Beta or
Omega, as the case may be, and any of their respective Subsidiaries, that appears in any filing (except for the Notification and Report Form pursuant to the
HSR Act) made with, or substantive written materials submitted to, any third party and/or any Governmental Entity in connection with the Mergers and the
other transactions contemplated by this Agreement. In exercising the foregoing rights, each of Beta and Omega shall act reasonably and as promptly as
practicable. Subject to applicable Law and the instructions of any Governmental Entity, Omega and Beta shall keep each other reasonably apprised of the
status of matters relating to the completion of the transactions contemplated hereby, including promptly furnishing the other with copies of notices or other
substantive written communications received by Omega or Beta, as the case may be, or any of their respective Subsidiaries, from any Governmental Entity
and/or third party with respect to such transactions, and, to the extent practicable under the circumstances, shall provide the other party and its counsel with
the opportunity to participate in any meeting with any Governmental Entity in respect of any filing, investigation or other inquiry in connection with the
transactions contemplated hereby.
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(b)          Subject to the following sentence of Section 5.5(b), Omega and Beta shall, and shall cause each of their respective Subsidiaries to,

take any and all steps necessary to obtain approval of the Mergers and the other transactions contemplated by this Agreement by any Governmental Entity
under the HSR Act, including taking all steps necessary to avoid or eliminate each and every legal impediment under the HSR Act that may be asserted by
any Governmental Entity so as to enable the parties hereto to consummate the Mergers and the other transactions contemplated by this Agreement as
promptly as reasonably practicable, and in any event prior to the Outside Date, including proposing, negotiating, accepting, committing to and effecting, by
consent decree, hold separate orders, or otherwise, the sale, transfer, license, or other disposition of their Subsidiaries, assets, properties or businesses, the
entrance into, or the amendment, modification or termination of, any Contracts or other arrangements, or business practices, and other remedies (each, a
“Remedial Action”) in order to obtain such approvals and to avoid the entry of, or to effect the dissolution of, any injunction, temporary restraining order or
other Law in any suit or other action, arbitration, or litigation, which could otherwise have the effect of delaying beyond the Outside Date or preventing the
consummation of the Mergers and the other transactions contemplated by this Agreement. Notwithstanding the foregoing or any other provision of this
Agreement, neither Omega nor Beta nor any of their respective Subsidiaries or Affiliates shall be required to propose, negotiate, accept, commit to, or effect
any Remedial Action, the effect of which (i) would reasonably be expected to have a material adverse effect after the Closing on the combined businesses of
Beta and Omega and their Subsidiaries, taken as a whole, including the overall benefits expected, as of the date of this Agreement, to be derived by the parties
from the combination of Beta and Omega via the Mergers and the transactions contemplated by this Agreement or (ii) would result in the divestiture, sale or
disposition of assets, properties or businesses of Bega, Omega or any of their respective Subsidiaries representing $100,000,000 or more of revenue
(calculated in accordance with GAAP) of Beta, Omega and their respective Subsidiaries in the aggregate determined as of the trailing twelve (12) month
period ended December 31, 2018; provided, that in no event shall Beta or Omega or any of their respective Subsidiaries or Affiliates be required to
consummate any Remedial Action until immediately prior to the Closing. In addition, Omega and Beta shall, and shall cause each of their respective
Subsidiaries, as applicable, to, defend through litigation on the merits so as to enable the parties to close the Mergers and the other transactions contemplated
hereby as promptly as reasonably practicable (and in any event prior to the Outside Date) any claim asserted in court or an administrative or other tribunal by
any antitrust or competition Governmental Entity under the HSR Act in order to avoid entry of, or to have vacated or terminated, any temporary restraining
order, preliminary or permanent injunction or other judgment, order or decree that could prevent or delay beyond the Outside Date the Closing from
occurring; provided, however, that, for the avoidance of doubt, such litigation shall in no way limit the obligations of the parties to comply with their other
obligations under the terms of this Section 5.5. Omega and Beta shall jointly direct and control any such litigation with counsel of their own choosing. In the
event of any conflict between subsections (a) and (b) of this Section 5.5, the provisions of this Section 5.5(b) shall, with respect to the matters addressed in
this Section 5.5(b), supersede the provisions of subsection (a) of this Section 5.5.
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(c)          Notwithstanding anything to the contrary in this Agreement, in connection with obtaining any approval or consent from any Person

(other than any Governmental Entity) with respect to the Mergers and the other transactions contemplated by this Agreement, neither Beta nor Omega nor any
of their respective Representatives, shall be obligated to pay or commit to pay to such Person whose approval or consent is being solicited any cash or other
consideration, make any accommodation or commitment or incur any liability or other obligation to such Person. Subject to the immediately foregoing
sentence, the parties shall cooperate with respect to reasonable accommodations that may be requested or appropriate to obtain such consents.

 
Section 5.6           Takeover Laws. Omega, Beta, Merger Sub Inc. and Merger Sub LLC shall use their respective best efforts to (a) take no action to

cause any Takeover Law to become applicable to this Agreement, the Mergers or any of the other transactions contemplated hereby and (b) if any Takeover
Law is or becomes applicable to this Agreement, the Mergers or any of the other transactions contemplated hereby, take all action necessary to ensure that the
Mergers and the other transactions contemplated hereby may be consummated as promptly as practicable on the terms contemplated by this Agreement and
otherwise to minimize the effect of such Takeover Law with respect to this Agreement, the Mergers and the other transactions contemplated hereby.
 

Section 5.7           Notification of Certain Matters; Transaction Litigation.
 
(a)          Omega and Beta shall promptly notify each other of (a) any notice or other communication received by such party from any

Governmental Entity in connection with the Mergers or the other transactions contemplated hereby or from any Person alleging that the consent of such
Person is or may be required in connection with the transactions contemplated hereby, (b) any other notice or substantive communication from any
Governmental Entity in connection with the transactions contemplated hereby, (c) any Action commenced or, to such party’s knowledge, threatened against,
relating to or involving or otherwise affecting such party or any of its Subsidiaries which relate to the transactions contemplated hereby or (d) any change,
condition or event (i) that renders or would reasonably be expected to render any representation or warranty of such party set forth in this Agreement
(disregarding any materiality qualification contained therein) to be untrue or inaccurate such that the applicable closing conditions would not be satisfied if
the Closing were to be held on the date such representation or warranty became untrue or inaccurate or (ii) that results or would reasonably be expected to
result in any failure of such party to comply with or satisfy in any material respect any covenant, condition or agreement (including any condition set forth in
Article VI) to be complied with or satisfied hereunder; provided, however, that no such notification shall affect any of the representations, warranties,
covenants, rights or remedies, or the conditions to the obligations of, the parties hereunder.
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(b)          Omega and its Representatives shall give prompt (but no later than one (1) Business Day) notice to Beta, and Beta and its

Representatives shall give prompt (but no later than one (1) Business Day) notice to Omega, of any Action commenced or, to such party’s knowledge,
threatened against, relating to or involving such party or any Subsidiary of Omega or any Subsidiary of Beta, respectively, or any of their respective directors
or officers that relates to this Agreement, the Mergers or the other transactions contemplated by this Agreement. Beta and its Representatives shall give
Omega the opportunity to participate in the defense and settlement of any Action against Beta and/or its Representatives relating to this Agreement, the
Mergers and the other transactions contemplated by this Agreement, and no such settlement shall be agreed to without Omega’s prior written consent (which
consent shall not be unreasonably withheld, conditioned or delayed). Omega and its Representatives shall give Beta the opportunity to participate in the
defense and settlement of any Action against Omega and/or its Representatives relating to this Agreement, the Mergers and the other transactions
contemplated by this Agreement, and no such settlement shall be agreed to without Beta’s prior written consent (which consent shall not be unreasonably
withheld, conditioned or delayed). Omega and Beta agree to cooperate with each other with respect to the defense and settlement of any Action relating to this
Agreement, the Mergers and the other transactions contemplated by this Agreement.

 
Section 5.8           Indemnification, Exculpation and Insurance.

 
(a)          Beta, Merger Sub Inc. and Merger Sub LLC agree that all rights to indemnification existing in favor of the current or former

directors and officers of Omega as provided in the Omega Charter or the Omega Bylaws as in effect on the date of this Agreement for acts or omissions
occurring prior to the First Merger Effective Time shall be assumed and performed by the Surviving Corporation or the Surviving Company and shall
continue in full force and effect until the expiration of the applicable statute of limitations with respect to any claims against such directors or officers arising
out of such acts or omissions, except as otherwise required by applicable Law.
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(b)          Prior to the First Merger Effective Time, each of Beta and Omega shall use reasonable best efforts to purchase a “tail” directors’

and officers’ liability insurance policy with coverage and amounts containing terms and conditions that are substantially equivalent to and in any event not
less favorable to the insured Persons in the aggregate with respect to claims arising out of or relating to events that occurred before or at the First Merger
Effective Time (including in connection with the negotiation and execution of this Agreement and the transactions contemplated by this Agreement) than the
current policies of directors’ and officers’ liability insurance maintained by Omega or Beta, as applicable, if the cost thereof does not exceed 300% of the last
annual premium paid by Omega or Beta, as applicable, for the current policies of directors’ and officers’ liability insurance maintained by Omega or Beta, as
applicable, before the date of this Agreement; provided, that if Omega or Beta is unable to so acquire such a “tail” policy then Beta shall cause the Surviving
Company to maintain in effect for at least six years after the First Merger Effective Time the current policies of directors’ and officers’ liability insurance
maintained by Omega or Beta, as applicable, or policies with coverage and amounts containing terms and conditions that are no less advantageous to the
insured Persons with respect to claims arising out of or relating to events that occurred before or at the First Merger Effective Time (including in connection
with the negotiation and execution of this Agreement and the transactions contemplated by this Agreement) so long as Beta or the Surviving Company are not
required to pay an aggregate premium in excess of 300% of the last annual premium paid by Beta for such insurance before the date of this Agreement (such
300% amount being the “Maximum Premium”). If Omega or Beta, as applicable, is unable to obtain the “tail” policy and Beta or the Surviving Company are
unable to obtain the insurance described in the prior sentence for an amount less than or equal to the Maximum Premium, then Beta shall cause the Surviving
Company to instead obtain as much comparable insurance as possible for an annual premium equal to the Maximum Premium.

 
(c)          The provisions of this Section 5.8 shall survive consummation of the Mergers and are intended to be for the benefit of, and will be

enforceable by, each indemnified party, his or her heirs and his or her legal representatives.
 
Section 5.9           Announcements.

 
(a)          Each of Beta, Merger Sub Inc. and Merger Sub LLC, on the one hand, and Omega, on the other hand, shall consult with each other

before issuing and give each other a reasonable opportunity to review and comment upon any press release or other public statements or communications with
respect to this Agreement, the Mergers and the other transactions contemplated hereby and shall not issue any such press release or make any public
announcement without the prior consent (which consent shall not be unreasonably withheld, conditioned or delayed) of Beta, in the case of a release or
communication by Omega, or Omega, in the case of a release or communication by Beta, except as may be required by applicable Law, court process or by
obligations pursuant to any listing agreement with any national securities exchange or national securities quotation system. The initial press release of the
parties announcing the execution of this Agreement shall be a joint press release of Beta and Omega in a form that is mutually agreed.
 

(b)          Each of Beta, Merger Sub Inc. and Merger Sub LLC, on the one hand, and Omega, on the other hand, shall consult with each other
before, and give each other a reasonable opportunity to review and comment upon, any broad non-public statements or communications (and if such
statement or communication is in person or by means of video or teleconference, give each other reasonable advanced notice and the opportunity to attend
such statement or communication) with respect to this Agreement, the Mergers and the other transactions contemplated hereby, except as may be required by
applicable Law, court process or by obligations pursuant to any listing agreement with any national securities exchange or national securities quotation
system.
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Section 5.10         Section 16 Matters. Prior to the First Merger Effective Time, each of Beta and Omega shall take all such steps as may be necessary

or appropriate to cause the transactions contemplated by this Agreement, including any dispositions of Omega Common Stock (including derivative securities
with respect to such Omega Common Stock) or acquisitions of Beta Common Stock (including derivative securities with respect to such Beta Common
Stock) resulting from the transactions contemplated by this Agreement by each individual who will become subject to such reporting requirements with
respect to Beta to be exempt under Rule 16b-3 promulgated under the Exchange Act.

 
Section 5.11         Certain Tax Matters.

 
(a)          Each of the parties shall use its reasonable best efforts to cause the Mergers to qualify as a “reorganization” within the meaning of

Section 368(a) of the Code. None of the parties shall (and each of the parties shall cause their respective Subsidiaries not to) take any action (whether or not
otherwise permitted under this Agreement), or fail to take any action, that could reasonably be expected to cause the Mergers to fail to qualify as a
“reorganization” within the meaning of Section 368(a) of the Code. Each of the parties shall consider and negotiate in good faith such amendments to this
Agreement as may be reasonably required to cause the Mergers to qualify as a “reorganization” within the meaning of Section 368(a) of the Code (it being
understood that no party will be required to agree to any such amendment).

 
(b)          Prior to the First Merger Effective Time, Omega shall use reasonable best efforts to obtain the Omega Tax Opinion. Omega and

Beta shall deliver to Kirkland & Ellis LLP, at such times as may reasonably be required by Kirkland & Ellis LLP, including the Closing Date, tax
representation letters in the forms set forth in Section 5.11(b) of the Beta Disclosure Letter and Section 5.11(b) of the Omega Disclosure Letter. Each of the
Beta Parties and Omega shall use its reasonable best efforts not to, and not permit any controlled Affiliate to, take or cause to be taken any action that would
cause to be untrue (or fail to take or cause not to be taken any action which inaction would cause to be untrue) any of the representations made in the tax
representation letters described in this Section 5.11(b).
 

(c)          This Agreement is intended to constitute, and the parties hereto adopt this Agreement as, a “plan of reorganization” for purposes of
Sections 354, 361 and 368 of the Code. The parties shall treat and report the Mergers as a “reorganization” within the meaning of Section 368(a) of the Code
for United States federal, state and other relevant Tax purposes, unless otherwise required pursuant to a “determination” within the meaning of Section
1313(a) of the Code.
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Section 5.12         Financing Matters.

 
(a)          Omega shall, and Omega Parent shall cause Omega to, use its reasonable best efforts to arrange the Debt Financing on the terms

and conditions described in the Debt Commitment Letters (including any flex provisions applicable thereto), including using reasonable best efforts to
(A) negotiate definitive agreements with respect thereto on the terms and conditions contained in the Debt Commitment Letters, (B) satisfy on a timely basis
all conditions applicable to Omega in the Debt Commitment Letters that are within its control (or obtain the waiver of conditions applicable to Omega
contained in the Debt Commitment Letters), including without limitation the timely preparation and delivery to the Debt Financing Sources of the Pro Forma
Financial Information, (C) maintain in full force and effect the Debt Commitment Letters in accordance with the terms thereof and (D) draw down upon and
consummate the Debt Financing contemplated by the Debt Commitment Letters at or prior to the Closing.

 
(b)          Omega shall keep Beta informed on a reasonably current basis and in reasonable detail with respect to all material activity and

developments concerning the status of its efforts to arrange the Debt Financing. Without limiting the generality of the foregoing, Omega shall notify Beta
promptly, and in any event within two Business Days after it becomes aware thereof, (w) of any termination of the Debt Commitment Letters or any definitive
agreement related to the Debt Financing, (x) of any actual or threatened breach or default by any party to, or any material dispute or disagreement among any
of the parties to, the Debt Commitment Letters or definitive agreements related to the Debt Financing, (y) of the receipt by Omega of any written notice or
other communication (other than negotiations of the definitive agreements with respect to the Debt Financing) from any Debt Financing Source with respect
to any breach, default, termination or repudiation by any party to any Debt Commitment Letters or any definitive agreement related to the Debt Financing or
(z) if for any reason Omega no longer believes in good faith that it will be able to obtain all or any portion of the Debt Financing contemplated by the Debt
Commitment Letters and the related fee letters on the terms described therein. In addition, Omega promptly will provide Beta with copies of all executed
definitive agreements with respect to the Debt Financing.
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(c)          Prior to the Closing, each of Omega, Omega Parent and Beta shall use its reasonable best efforts to, and shall cause its Subsidiaries

and their respective Representatives to use their reasonable best efforts to, provide to the Debt Financing Sources and each other party hereto such
cooperation and documents as may be reasonably requested in connection with the Debt Financing, including using reasonable best efforts to: (i) cooperate
with the Debt Financing Sources’ due diligence, to the extent customary and reasonable and to the extent not unreasonably interfering with the business and
operations of Beta, Omega, Omega Parent or any of their respective Subsidiaries (as applicable); (ii) participate in a reasonable number of management and
other meetings (including customary one-on-one meetings with the lead arrangers for the Debt Financing), presentations, road shows, due diligence sessions
and sessions with rating agencies on reasonable advance notice; (iii) execute and deliver any definitive financing documents, including any credit agreements,
indentures, note purchase agreements, guarantees, pledge documents, security documents and other definitive financing documents and otherwise facilitating
the pledging of, and the granting, recording and perfection of security interests in, share certificates, securities and other collateral; (iv) reasonably cooperate
in the preparation of customary offering memoranda, confidential information memoranda, lenders’ presentations and similar documents and other customary
marketing materials for prospective lenders and investors and materials for rating agency presentations for any Debt Financing, including providing
customary authorization and representation letters to the Debt Financing Sources as contemplated by the Debt Commitment Letter; (v)  reasonably cooperate
in securing (x) public corporate/family ratings for the borrower under the Debt Financing and (y) public ratings for the Debt Financing contemplated by the
Debt Financing, in each case, from each of Moody’s  Investors Service, Inc., Fitch Group, Inc. and Standard & Poor’s Financial Services LLC; (vi) furnish to
the Debt Financing Sources on a timely basis all documentation and other information required by regulatory authorities under  applicable “know your
customer”, beneficial ownership and anti-money laundering rules and regulations, including, without  limitation, the PATRIOT Act; (vii) request customary
accountants’ consents with respect to financial information derived from Beta’s or Omega’s (as applicable) financial statements, and use commercially
reasonable efforts to provide the financial information requested by Beta’s or Omega’s accounting firm, as applicable, to enable it to comply with such
request, and assisting Omega and its counsel in delivery of customary legal opinions by Omega and its counsel in connection with effectuating the Debt
Financing; (viii) coordinate customary payoff letters, lien terminations and instruments of discharge or release, as applicable, to be delivered at Closing that
release Beta and its Subsidiaries and their respective assets or Omega and its Subsidiaries and their respective assets, as applicable, from all indebtedness for
borrowed money contemplated to be paid off at the Closing and discharge all liens and security interests with respect thereto; (ix) provide reasonable
assistance to facilitate the asset-based credit facility contemplated by the Debt Commitment Letter; and (x) take such corporate actions as shall be reasonably
requested to authorize and permit the consummation of the Debt Financing and to permit the proceeds thereof to be made available to finance the transactions
contemplated in this Agreement (subject to any limits on the use of proceeds set forth herein); provided, that (w) such requested cooperation does not
unreasonably interfere with the ongoing operations of Beta and its Subsidiaries; (x) until the occurrence of the Closing Date, none of Beta or its Subsidiaries
shall have, or be required to incur, any liability or any obligation under any agreement or document related to the Debt Financing (in each case, other than
with respect to the authorization letters referred to in clause (iv) above or customary representation letters delivered to its accountants), or to pay any
commitment or similar fee or make any other payment or provide or agree to provide an indemnity in connection with the foregoing; (y) none of Beta or its
Subsidiaries shall be required to (i) approve or enter into any agreement or binding commitment, except such agreements as become effective at or after the
Closing Date (including that none of the boards of directors (or equivalent bodies) of Beta or its Subsidiaries shall be required to adopt any resolutions or take
similar action approving the Debt Financing that would be effective prior to the Closing Date), excluding the authorization letters as contemplated by clause
(iv) above and customary representations letters to its accountants, or (ii) deliver or cause the delivery of any legal opinions or any certificate as to solvency
or any other certificate necessary for the Debt Financing, or (iii) deliver or cause the delivery of any financial information not customarily prepared by Beta
with respect to the applicable period; and (z) no party shall be required to take any action that would reasonably be expected to result in the contravention of,
or that would reasonably be expected to result in a violation of any applicable Laws or of any contracts binding on such party, its Subsidiaries or their
respective property. Omega shall promptly, upon request by Beta, but no earlier than the earlier of (i) the Closing and (ii) the termination of this Agreement,
reimburse Beta for all reasonable and documented out-of-pocket costs and expenses incurred by Beta or any of its Affiliates in connection with the
cooperation of Beta and its Affiliates contemplated by this Section 5.12, and shall indemnify and hold harmless Beta, its Affiliates and its Representatives
from and against any and all liabilities, losses, damages, claims, costs, expenses, interest, awards, judgments, and penalties incurred or suffered by them in
connection with any actions taken pursuant to this Section 5.12; provided, that such indemnity shall not apply to the extent such liabilities, losses, damages,
claims, costs, expenses, interest, awards, judgments, or penalties result from the fraud or willful misconduct by Beta and its Affiliates or their respective
directors, officers, employees and representatives. Without limiting the generality of the foregoing, each of Omega and Beta shall deliver to the Debt
Financing Sources and the other parties hereto (i) its Required Bank Information by May 31, 2019 (it being agreed that any financial statements filed with the
Securities and Exchange Commission and included in the Required Bank Information shall be deemed to be the delivered for purposes of this Section 5.12(c))
and (ii) the unaudited consolidated statement of operations of such party for, and the related unaudited consolidated balance sheet as of the end of, each fiscal
quarter of such party (other than the fourth fiscal quarter) ended after the close of the fiscal quarter ending September 30, 2018 and at least forty-five (45)
days prior to the Closing Date by no later than forty-five (45) days after the end of such fiscal quarter.
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(d)          Each party (on behalf of itself and its Subsidiaries) hereby consents to and authorizes the use of (i) its Required Bank Information

for the purpose of facilitating the Debt Financing and (ii) all of its and its Affiliates’ logos, trademarks and trade names used in its business (subject to such
party’s quality control guidelines and approval by such party (such approval not to be unreasonably withheld, delayed or conditioned)) in connection with the
Debt Financing contemplated by the Debt Commitment Letter; provided, that such logos, trademarks and trade names are used solely in a manner that is not
intended to, nor reasonably likely to, harm or disparage the party providing such logos, trademarks and trade names and its Subsidiaries or the reputation or
goodwill of such party or any of its Subsidiaries; and subject to the prior review by, and consent of, such party (such consent not to be unreasonably withheld
or delayed).

 
(e)          Neither Omega nor its Subsidiaries or Representatives shall (without the prior written consent of Beta) execute, deliver or perform

any waiver, consent, supplement, replacement or amendment to the Debt Commitment Letters if such waiver, consent, supplement, replacement or
amendment would (i) expand any conditions to, or impose new or additional conditions to, the Debt Financing, (ii) reduce the aggregate amount of the Debt
Financing available on the Closing Date below an amount sufficient to consummate the transactions contemplated by this Agreement (including payment of
any fees and expenses and obligations required to be paid or satisfied by Beta, Omega, the Surviving Company or any of their Subsidiaries in connection with
the transactions contemplated by this Agreement and the Debt Financing), or the length of the commitment therefor, or relieve any Debt Financing Source
from its funding commitment thereunder, (iii) adversely impact the ability of Omega to enforce its rights against any other parties to such Debt Commitment
Letters, (iv) impose additional obligations on Beta or on Beta’s Subsidiaries or Affiliates applicable to periods prior to the Closing, or (v) otherwise
reasonably be expected to (A) delay, prevent or materially impede the consummation of the Mergers or (B) make the timely funding of the Debt Financing, or
the satisfaction of the conditions to obtaining the Debt Financing, less likely to occur. Omega shall promptly deliver to Beta a true and complete copy of any
such waiver, consent, supplement, replacement or amendment of the Debt Commitment Letters.
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(f)          If any portion of the Debt Financing becomes unavailable on the terms and conditions contemplated in the Debt Commitment

Letter or the Debt Commitment Letter shall be terminated for any reason (other than a breach by Beta of this Agreement), Omega shall use its reasonable best
efforts to arrange alternative financing with terms and conditions not materially less favorable in the aggregate to Omega than those set forth in the Debt
Commitment Letter, in an amount sufficient to consummate the transactions contemplated by this Agreement (the “Alternate Financing”) and to obtain, and,
if obtained, to provide Beta with a copy of, a new financing commitment (the “New Financing Commitment”); it being understood that the provisions hereof
applicable to the Debt Financing and the Debt Commitment Letter shall apply equally to such Alternate Financing and New Financing Commitment. To the
extent applicable, Omega shall use its reasonable best efforts to take, or cause to be taken, all actions necessary to arrange promptly the Alternate Financing
on the terms and conditions described in any New Financing Commitment, including using reasonable best efforts to take, or cause to be taken, all actions
necessary to (A) negotiate definitive agreements with respect thereto on the terms and conditions contained in the New Financing Commitment, (B) satisfy on
a timely basis all conditions applicable to Omega in the New Financing Commitment that are within its control (or obtain the waiver of conditions applicable
to Omega contained in the New Financing Commitment), (C) maintain in full force and effect the New Financing Commitment in accordance with the terms
thereof, and (D) draw down upon and consummate the Alternate Financing contemplated by the New Financing Commitment at or prior to the Closing Date.
Notwithstanding anything contained in this Section 5.12(f) or anything else in this Agreement, in no event shall the reasonable best efforts of Omega be
deemed or construed to require Omega to, and Omega shall not be required to, (x) pay any fees (in the aggregate) in excess of those contemplated by the Debt
Financing as of the date hereof or (y) agree to conditionality or economic terms of the Debt Financing that are less favorable in the aggregate than those
contemplated by the Debt Commitment Letter or related fee letter (including any flex provisions therein) as of the date hereof.

 
(g)          Beta shall, as soon as reasonably practicable after Omega so requests in writing, issue, or use its reasonable best efforts to cause

the Trustee (as defined below) to issue, a notice of optional redemption for some or all (which amount shall be specified in Omega’s written request) of the
outstanding aggregate principal amount of Beta’s 8.875% Senior Notes due 2021 (the “Existing Notes”), to the extent permitted by and pursuant to the
requisite provisions of the indenture (the “Indenture”) governing the Existing Notes, dated as of February 11, 2014, among Beta, the guarantors party thereto,
and U.S. Bank National Association, as trustee (the “Trustee”); provided, that such notice of optional redemption shall be conditioned upon one or more
conditions precedent, including, but not limited to, the occurrence of the Closing. Beta shall provide Omega with a reasonable opportunity to review and
comment on drafts of the definitive documentation for any such redemption. Beta agrees to assist Omega upon reasonable request in making arrangements for
redemption, defeasance, satisfaction and/or discharge of the Existing Notes pursuant to the Indenture and shall timely provide the Trustee with such officers’
certificates, legal opinions and other documentation required by the Indenture or reasonably requested by the Trustee in connection therewith.
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(h)          Beta shall, as soon as reasonably practicable after Omega so requests in writing, give notice to (i) the holders of its first lien notes

(the “First Lien Notes”), outstanding under its first lien note purchase agreement dated June 29, 2017 (the “First Lien Note Purchase Agreement”), and (ii) the
holders of its second lien notes (together with the First Lien Notes, the “Notes”), outstanding under its second lien note purchase agreement dated June 29,
2017 (together with the First Lien Note Purchase Agreement, the “Note Purchase Agreements”), in each case to the extent permitted by and pursuant to the
requisite provisions of the respective Note Purchase Agreements, of its intention to repay the Notes; provided, that such notice prepayment shall be
conditioned upon one or more conditions precedent, including, but not limited to, the occurrence of the Closing. Beta shall provide Omega with a reasonable
opportunity to review and comment on drafts of the definitive documentation for any such prepayment. Beta agrees to assist Omega upon reasonable request
in making arrangements for prepayment of the Notes pursuant to the Note Purchase Agreements and shall timely provide the holders of the Notes with such
documentation required by the Note Purchase Agreements or reasonably requested by such holders in connection therewith.

 
Section 5.13         Beta Bylaw Amendment. Effective as of the First Merger Effective Time, the Beta Bylaws shall be amended to (a) include a

provision reflecting the requirements of Section 1.6 with respect to the Continuing Beta Directors and (b) provide that any amendment to the provision
described in the immediately preceding clause (a) prior to the first anniversary of the first annual meeting of the stockholders of Beta following the Closing
Date shall require a vote of at least 85% of the directors of the Beta Board at the time of any such amendment.

 
Section 5.14         Resignation of Directors. Unless otherwise requested by Omega, Beta shall obtain and deliver to Omega at or prior to the First

Merger Effective Time the resignation of each director of Beta not identified on Section 1.6 of the Beta Disclosure Letter, effective as of the First Merger
Effective Time.

 
Section 5.15         Omega Lockup. For the period beginning on the Closing Date and ending on the twelve (12) month anniversary of the date hereof,

the holders of the shares of Beta Common Stock issued as Merger Consideration and the Escrowed Beta Shares shall not directly or indirectly, sell, transfer,
exchange, assign, pledge, lend, liquidate, convey, abandon, distribute, contribute or otherwise dispose of as a direct or indirect disposition or transfer any Beta
Common Stock issued as Merger Consideration or any Escrowed Beta Shares. The parties agree that the shares of Beta Common Stock when issued, will
contain a legend indicating that all such shares are subject to the lockup provisions of this Section 5.15. The foregoing restriction shall not apply to transfers
of Beta Common Stock issued as Merger Consideration or any Escrowed Beta Shares:
 

(a)          if the transferor is a natural person, by will, by intestate succession or pursuant to a so-called “living trust” or other revocable trust
established to provide for the disposition of property on such transferor’s death, in each case to any member of the immediate family (as defined below) of
such transferor or to a trust the beneficiaries of which are exclusively such transferor or members of such transferor’s immediate family;

 
(b)          if the transferor is a natural person, as a bona fide gift or gifts, including a bona fide gift or gifts to a charity or educational

institution;
 
(c)          if the transferor is a partnership or a limited liability company, to a partner or member, as the case may be, of such transferor or any

wholly-owned subsidiary of the transferor or to an Affiliate under common control with such transferor; provided, in each case that such transferee agrees in
writing to abide by the provisions of this Section 5.15;

 

64



 

 
(d)          if the transferor is an individual, by operation of Law pursuant to a qualified domestic order or in connection with a divorce

settlement; provided, in each case, that such transferee agrees in writing to abide by the provisions of this Section 5.15;
 
(e)          pursuant to a bona fide third party tender offer made to all holders of the Beta Common Stock or a merger, purchase, consolidation

or other similar transaction, involving a Change of Control of Beta, that has been approved by the board of directors of Beta (and nothing in this Agreement
shall prohibit the holders of Beta Common Stock issued as Merger Consideration from voting in favor of any such transaction or taking any other action in
connection with such transaction); provided, that in the event any such tender offer is not completed, the Beta Common Stock issued as Merger Consideration
shall remain subject to this Section 5.15;

 
(f)          in open market transactions pursuant to Rule 144 or in transactions pursuant to an effective registration statement, in each case, not

to exceed, in the aggregate, 20% of the outstanding shares of Beta Common Stock immediately following the Closing; and
 
(g)          to Beta in accordance with Section 2.3.

 
Section 5.16         Registration Rights Agreement and Nomination Agreement. At the Closing, Beta and Omega Parent shall execute and deliver to

each other the Nomination Agreement in the form attached hereto as Exhibit G and the Registration Rights Agreement in the form attached hereto as Exhibit
H.

 
ARTICLE VI

CONDITIONS PRECEDENT
 
Section 6.1           Conditions to Each Party’s Obligation to Effect the Mergers. The obligation of each party to effect the Mergers is subject to the

satisfaction at or prior to the First Merger Effective Time of the following conditions:
 
(a)          Stockholder Approvals. The Omega Stockholder Approval and the Beta Stockholder Approval shall have been obtained.

 
(b)          HSR Act. Any applicable waiting period (and any extension thereof) under the HSR Act relating to the transactions contemplated

by this Agreement shall have expired or been terminated.
 
(c)          No Injunctions or Legal Restraints; Illegality. No temporary restraining order, preliminary or permanent injunction or other

judgment, order or decree issued by any court of competent jurisdiction or other legal restraint or prohibition shall be in effect, and no Law shall have been
enacted, entered, promulgated, enforced or deemed applicable by any Governmental Entity that, in any such case, prohibits or makes illegal the
consummation of the Mergers.
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Section 6.2           Conditions to the Obligations of Beta, Merger Sub Inc. and Merger Sub LLC. The obligation of Beta, Merger Sub Inc. and Merger

Sub LLC to effect the Mergers is also subject to the satisfaction, or waiver by Beta, at or prior to the First Merger Effective Time of the following conditions:
 
(a)          Representations and Warranties.

 
(i)          The representations and warranties of Omega and Omega Parent set forth in Section 3.2(a) (the “Omega Capitalization

Representations”) shall be true and correct in all respects as of the date of this Agreement and as of the Closing Date as though made as of the Closing Date
(except to the extent such representations and warranties expressly relate to an earlier date, in which case as of such earlier date), except for de minimis
inaccuracies.

 
(ii)         The representations and warranties of Omega and Omega Parent set forth in Section 3.1, Section 3.2(b)-(c), Section 3.3,

Section 3.4(a)(i) and Section 3.21 (the “Omega Fundamental Representations”) shall be true and correct in all material respects as of the date of this
Agreement and as of the Closing Date as though made as of the Closing Date (except to the extent such representations and warranties expressly relate to an
earlier date, in which case as of such earlier date).

 
(iii)        The representations and warranties of Omega and Omega Parent set forth in this Agreement (other than the Omega

Capitalization Representations and the Omega Fundamental Representations) shall be true and correct as of the date of this Agreement and as of the Closing
Date as though made as of the Closing Date (except to the extent such representations and warranties expressly relate to an earlier date, in which case as of
such earlier date), except for inaccuracies of representations or warranties the circumstances giving rise to which, individually or in the aggregate, have not
had and would not reasonably be expected to have an Omega Material Adverse Effect (it being understood that, for purposes of determining the accuracy of
such representations and warranties, all materiality and “Omega Material Adverse Effect” qualifications and exceptions contained in such representations and
warranties shall be disregarded).
 

(b)          Performance of Obligations of Omega. Omega and Omega Parent shall have performed in all material respects all obligations
required to be performed by it under this Agreement at or prior to the First Merger Effective Time.

 
(c)          No Omega MAE. Since the date of this Agreement there shall not have been an Omega Material Adverse Effect.
 
(d)          Officers’ Certificate. Beta shall have received a certificate signed by an executive officer of Omega and Omega Parent certifying

as to the matters set forth in Section 6.2(a), Section 6.2(b) and Section 6.2(c).
 
(e)          FIRPTA Certificate. In accordance with Treasury Regulations Section 1.1445-2(c)(3), Omega shall deliver to Beta a copy of a

statement, issued pursuant to Treasury Regulations Section 1.897-2(h), certifying that the Omega Common Stock does not constitute a “United States real
property interest” under Section 897(c) of the Code (together with the notice to the Internal Revenue Service required under Treasury Regulations Section
1.897-2(h)(2)).
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Section 6.3           Conditions to the Obligations of Omega. The obligation of Omega and Omega Parent to effect the First Merger is also subject to

the satisfaction, or waiver by Omega, at or prior to the First Merger Effective Time of the following conditions:
 
(a)          Representations and Warranties.

 
(i)          The representations and warranties of Beta set forth in Section 4.2(a) (the “Beta Capitalization Representations”) shall be

true and correct in all respects as of the date of this Agreement and as of the Closing Date as though made as of the Closing Date (except to the extent such
representations and warranties expressly relate to an earlier date, in which case as of such earlier date), except for de minimis inaccuracies.

 
(ii)         The representations and warranties of Beta, Merger Sub Inc. and Merger Sub LLC set forth in Section 4.1, Section 4.2(b)-

(e), Section 4.3, Section 4.4(a)(i) and Section 4.20 (the “Beta Fundamental Representations”) shall be true and correct in all material respects as of the date of
this Agreement and as of the Closing Date as though made as of the Closing Date (except to the extent such representations and warranties expressly relate to
an earlier date, in which case as of such earlier date).

 
(iii)        The representations and warranties of Beta, Merger Sub Inc. and Merger Sub LLC set forth in this Agreement (other than

the Beta Capitalization Representations and the Beta Fundamental Representations) shall be true and correct as of the date of this Agreement and as of the
Closing Date as though made as of the Closing Date (except to the extent such representations and warranties expressly relate to an earlier date, in which case
as of such earlier date), except for inaccuracies of representations or warranties the circumstances giving rise to which would not, individually or in the
aggregate, reasonably be expected to have a Beta Material Adverse Effect (it being understood that, for purposes of determining the accuracy of such
representations and warranties, all materiality, “Beta Material Adverse Effect” and similar qualifiers set forth in such representations and warranties shall be
disregarded).
 

(b)          Performance of Obligations of Beta, Merger Sub Inc. and Merger Sub LLC. Beta, Merger Sub Inc. and Merger Sub LLC shall have
performed in all material respects all obligations required to be performed by them under this Agreement at or prior to the First Merger Effective Time.

 
(c)          No Beta MAE. Since the date of this Agreement there shall not have been a Beta Material Adverse Effect.
 
(d)          Officers’ Certificate. Omega shall have received a certificate signed by an executive officer of Beta certifying as to the matters set

forth in Section 6.3(a), Section 6.3(b) and Section 6.3(c).
 
(e)          Tax Opinion. Omega shall have received a written opinion from Kirkland & Ellis LLP, dated as of the Closing Date, and based on

the facts, representations, assumptions and exclusions set forth or described in such opinion, to the effect that the Mergers will qualify as a “reorganization”
within the meaning of Section 368(a) of the Code (the “Omega Tax Opinion”). In rendering such opinion, Kirkland & Ellis LLP shall be entitled to rely upon
customary assumptions, representations, warranties, and covenants reasonably satisfactory to it, including representations set forth in the tax representation
letters described in Section 5.11(b), the forms of which are set forth in Section 5.11(b) of the Beta Disclosure Letter and Section 5.11(b) of the Omega
Disclosure Letter.
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(f)          Regulatory Approvals. (i) Any applicable waiting period (and any extension thereof) under any agreement with a Governmental

Entity set forth in Section 6.3(f) of the Omega Disclosure Letter (other than the HSR Act) not to consummate the transactions contemplated by this
Agreement shall have expired or been terminated; and (ii) all consents and licenses set forth in Section 6.3(f) of the Omega Disclosure Letter shall have been
obtained and shall be in full force and effect or, in the case of any consent or license the attainment of which requires delivery of a document or the taking of
an action following the Closing, the parties shall have received written confirmation from an applicable Governmental Entity that such consent or license will
be issued and in full force and effect promptly following the Closing subject only to the delivery of such document or the taking of such action.

 
ARTICLE VII

TERMINATION, AMENDMENT AND WAIVER
 
Section 7.1           Termination. This Agreement may be terminated and the Mergers may be abandoned at any time prior to the First Merger

Effective Time, whether before or after the Beta Stockholder Approval has been obtained (with any termination by Beta also being an effective termination by
Merger Sub Inc. and Merger Sub LLC):

 
(a)          by mutual written consent of Beta and Omega;
 
(b)          by either Beta or Omega:

 
(i)          if the Mergers shall not have been consummated on or before December 13, 2019 (the “Outside Date”); provided, that the

right to terminate this Agreement pursuant to this Section 7.1(b)(i) shall not be available to Beta if any Beta Party’s, on the one hand, or Omega if Omega’s or
Omega Parent’s, on the other hand, material breach of any representation, warranty, covenant or other agreement under this Agreement has been the primary
cause of, or the primary factor that resulted in, the failure of the Mergers to be consummated by the Outside Date;

 
(ii)         if any court of competent jurisdiction or other Governmental Entity shall have issued a judgment, order, injunction, rule or

decree, or taken any other action restraining, enjoining or otherwise prohibiting any of the transactions contemplated by this Agreement and such judgment,
order, injunction, rule, decree or other action shall have become final and nonappealable; provided, that the party seeking to terminate this Agreement
pursuant to this Section 7.1(b)(ii) shall have used its reasonable best efforts to contest, appeal and remove such judgment, order, injunction, rule, decree,
ruling or other action in accordance with Section 5.5; or

 
(iii)        if the Beta Stockholder Approval shall not have been obtained at the Beta Stockholders Meeting duly convened therefor or

at any adjournment or postponement thereof at which a vote on the Beta Share Issuance, the Amended and Restated Beta Charter and the Beta Series A COD
Amendment was taken; provided, that Beta shall not be permitted to terminate this Agreement pursuant to this Section 7.1(b)(iii) if the failure to obtain such
Beta Stockholder Approval is caused by any action or failure to act of Beta that constitutes a breach of this Agreement;
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(c)          by Beta:

 
(i)          if Omega shall have breached or failed to perform any of its representations, warranties, covenants or agreements set forth

in this Agreement, or if any representation or warranty of Omega shall have become untrue, which breach or failure to perform or to be true, either
individually or in the aggregate, if occurring or continuing at the First Merger Effective Time (i) would result in the failure of any of the conditions set forth in
Section 6.1 or Section 6.2 and (ii) cannot be or has not been cured by the earlier of (1) the Outside Date and (2) thirty (30) days after the giving of written
notice to Omega of such breach or failure; provided, that Beta shall not have the right to terminate this Agreement pursuant to this Section 7.1(c) if Beta,
Merger Sub Inc. or Merger Sub LLC is then in material breach of any of its representations, warranties, covenants or agreements set forth in this Agreement
such that the conditions set forth in Section 6.1 or Section 6.3 would not be satisfied; or

 
(ii)         if, prior to the Beta Stockholder Approval, the Beta Board determines to enter into a definitive written agreement with

respect to a Superior Proposal, but only if (x) Beta is permitted to terminate this Agreement and accept such Superior Proposal pursuant to Section 5.2(c), (y)
Beta has not materially breached or failed to perform any of its covenants or agreements contained in Section 5.2 and (z) immediately prior to or substantially
concurrently with such termination, Beta shall pay the Beta Termination Fee to Omega Parent pursuant to Section 7.3(c).

 
(d)          by Omega:

 
(i)          if Beta, Merger Sub Inc. or Merger Sub LLC shall have breached or failed to perform any of its representations,

warranties, covenants or agreements set forth in this Agreement, or if any representation or warranty of Beta, Merger Sub Inc. or Merger Sub LLC shall have
become untrue, which breach or failure to perform or to be true, either individually or in the aggregate, if occurring or continuing at the First Merger Effective
Time (A) would result in the failure of any of the conditions set forth in Section 6.1 or Section 6.3 and (B) cannot be or has not been cured by the earlier of
(1) the Outside Date and (2) thirty (30) days after the giving of written notice to Beta of such breach or failure; provided, that Omega shall not have the right
to terminate this Agreement pursuant to this Section 7.1(d)(i) if it is then in material breach of any of its representations, warranties covenants or agreements
set forth in this Agreement such that the conditions set forth in Section 6.1 or Section 6.2 would not be satisfied;

 
(ii)         prior to obtaining the Beta Stockholder Approval, if Beta or the Beta Board shall have effected an Adverse

Recommendation Change; or
 
(e)          by Beta if (i) all of the conditions set forth in Section 6.1 and Section 6.3 shall have been satisfied or waived (other than those

conditions that by their nature are to be satisfied at the Closing), (ii) Omega and Omega Parent shall have failed to consummate the Closing by the date on
which the Closing was required to occur in accordance with Section 1.2, (iii) Beta shall have confirmed in writing to Omega and Omega Parent at least two
(2) Business Days prior to the termination of this Agreement pursuant to this Section 7.1(e) that the Beta Parties stand ready, willing and able to consummate
the transactions contemplated hereby and (iv) Omega and Omega Parent shall have failed to consummate the transactions contemplated hereby within two (2)
Business Days after receipt of such irrevocable confirmation by Omega.

 

69



 

 
The party desiring to terminate this Agreement pursuant to this Section 7.1 (other than pursuant to Section 7.1(a)) shall give written notice of such

termination to the other party.
 
Section 7.2           Effect of Termination. In the event of termination of this Agreement, this Agreement shall immediately become void and have no

effect, without any liability or obligation on the part of Beta, Merger Sub Inc., Merger Sub LLC, Omega Parent or Omega, provided, that:
 
(a)          the Confidentiality Agreement (as amended hereby) and the provisions of Section 5.9(a) (Announcements), this Section 7.2,

Section 7.3 (Fees and Expenses) and Article VII (other than Section 8.10) shall survive the termination hereof;
 
(b)          Beta and Omega may have liability as provided in Section 7.3; and
 
(c)          no such termination shall relieve Beta, Merger Sub Inc. or Merger Sub LLC from any liability or damages resulting from a willful

and material breach of any of its representations, warranties, covenants or agreements set forth in this Agreement or fraud, in which case Omega and Omega
Parent shall be entitled to all rights and remedies available at Law or in equity.

 
Section 7.3           Fees and Expenses; Limited Remedies.

 
(a)          Except as otherwise set forth in this Section 7.3, in the event of a termination of this Agreement, all fees and expenses incurred in

connection with this Agreement and the other transactions contemplated hereby shall be paid by the party incurring such fees or expenses; provided, however,
that Omega shall promptly reimburse Beta for 79.5% of any and all filing fees incurred by Beta in connection with the filings under the HSR Act with the
United States Federal Trade Commission and the Antitrust Division of the United States Department of Justice. If the Closing occurs, all fees and expenses
incurred in connection with this Agreement and the other transactions contemplated hereby shall be paid by the party incurring such fees or expenses, except
that Omega shall pay the reasonable and documented out-of-pocket third-party fees and expenses of Omega Parent.

 
(b)          In the event that this Agreement is terminated (i) by Beta pursuant to Section 7.1(c) or Section 7.1(e) or (ii) by Omega or Beta

pursuant to Section 7.1(b)(i) and at the time of such termination Beta could have terminated this Agreement pursuant to Section 7.1(c), Omega, Omega Parent
and Omega III shall, jointly and severally, pay to Beta a termination fee of $30,000,000 within five (5) Business Days of such termination (the “Omega
Termination Fee”), it being understood that in no event shall Omega III, Omega Parent and Omega be required to pay the Omega Termination Fee on more
than one occasion. Payment of the Omega Termination Fee shall be made by wire transfer of same-day funds to the accounts designated by Beta within five
(5) Business Days of such termination.
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(c)          In the event that: (i) (A) an Acquisition Proposal is made directly to Beta’s stockholders or is otherwise publicly disclosed or

otherwise communicated to senior management of Beta or Beta Board following the date hereof and prior to termination of this Agreement, (B) this
Agreement is terminated by Beta or Omega pursuant to Section 7.1(b)(i) or Section 7.1(b)(iii) or by Omega pursuant to Section 7.1(d)(i), and (C) within
twelve (12) months after the date of such termination, Beta or any of its Subsidiaries enters into an agreement in respect of any Acquisition Proposal, or
recommends or submits an Acquisition Proposal to its stockholders for adoption, or a transaction in respect of an Acquisition Proposal is consummated
which, in each case, need not be the same Acquisition Proposal that was made, disclosed or communicated prior to termination hereof (provided, that for
purposes of this clause (C), each reference to “20%” in the definition of “Acquisition Proposal” shall be deemed to be a reference to “50%”); (ii) this
Agreement is terminated by Omega pursuant to Section 7.1(d)(ii); or (iii) this Agreement is terminated by Beta pursuant to Section 7.1(c)(ii); then, in any
such event, Beta shall pay to Omega Parent (or its designee) a fee of $15,000,000 (the “Beta Termination Fee”), it being understood that in no event shall Beta
be required to pay the Beta Termination Fee on more than one occasion; provided, that the payment by Beta of the Beta Termination Fee pursuant to this
Section 7.3 shall not relieve Beta from any liability or damage resulting from a willful and material breach of any of its representations, warranties, covenants
or agreements set forth in this Agreement or fraud. Payment of the Beta Termination Fee shall be made by wire transfer of same-day funds to the accounts
designated by Omega Parent (i) on the earliest of the execution of a definitive agreement with respect to, submission to the stockholders of, or consummation
of, any transaction contemplated by an Acquisition Proposal, as applicable, in the case of a Beta Termination Fee payable pursuant to Section 7.3(c)(i), (ii) as
promptly as reasonably practicable after termination (and, in any event, within two (2) Business Days thereof), in the case of termination by Omega pursuant
to Section 7.1(d)(ii) or (iii) immediately prior to or substantially concurrently with such termination, in the case of termination by Beta pursuant to Section
7.1(c)(ii). Notwithstanding the foregoing, the amount of any Omega Expenses payable pursuant to Section 7.3(d) shall reduce, on a dollar for dollar basis, the
amount of the Beta Termination Fee payable by Beta hereunder.
 

(d)          In the event this Agreement is terminated pursuant to Section 7.1(b)(iii) under circumstances in which the Beta Termination Fee is
not then payable pursuant to Section 7.3(c), then, within six (6) months after demand by Omega Parent, Beta shall pay to Omega Parent (or its designee) up to
$5,000,000 of the reasonable and documented out-of-pocket fees and expenses (including legal fees and expenses) incurred by Omega, Omega Parent and
their Affiliates on or prior to the termination of this Agreement in connection with the transactions contemplated by this Agreement (the “Omega Expenses”)
by wire transfer of immediately available funds to an account designated by Omega Parent; provided, that the payment by Beta of the Omega Expenses
pursuant to this Section 7.3(d) shall not relieve Beta of any subsequent obligation to pay the Beta Termination Fee pursuant to Section 7.3(c) if and when the
Beta Termination Fee becomes due; provided, further, that the payment by Beta of the Beta Termination Fee pursuant to Section 7.3(c) shall relieve Beta of
any subsequent obligation to pay the Omega Expenses pursuant to this Section 7.3(d).
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(e)          The Beta Parties acknowledge and agree that (i) the agreements contained in this Section 7.3(e) and Section 7.3(f) are an integral

part of the transactions contemplated by this Agreement, (ii) the damages resulting from termination of this Agreement under circumstances where a Omega
Termination Fee is payable are uncertain and incapable of accurate calculation and therefore, the amounts payable pursuant to Section 7.3(b) are not a penalty
but rather constitute liquidated damages in a reasonable amount that will compensate Beta for the efforts and resources expended and opportunities foregone
while negotiating this Agreement and in reliance on this Agreement and on the expectation of the consummation of the transactions contemplated hereby, (iii)
without the agreements contained in this Section 7.3(e) and Section 7.3(f), the parties would not have entered into this Agreement and (iv) subject to the
rights of the parties in respect of specific performance pursuant to and solely to the extent provided in Section 8.10, in the event that the Closing does not
occur for any reason (whether or not this Agreement is terminated by Beta and the Omega Termination Fee is payable), the maximum aggregate liability of
(A) Omega and Omega Parent and (B) the former, current and future holders of equity, controlling persons, directors, officers, employees, agents, attorneys,
Affiliates (other than Omega and Omega Parent), members, managers, general or limited partners, stockholders and assignees of each of Omega, Omega
Parent, the Debt Financing Sources and their respective Affiliates (collectively the Persons in clauses (A) and (B), the “Omega Related Parties”) shall be
solely limited to an aggregate amount equal to the Omega Termination Fee to the extent payable, and, in no event shall Beta or any other Person seek, or be
entitled, to recover any money or other damages in excess of such amount (including, in each case, for any willful, intentional or knowing breach or other
action or inaction) arising out of or in connection with this Agreement (and the termination hereof), the transactions contemplated hereby and thereby (and the
abandonment or termination thereof) or any matter forming the basis for such termination or for any breach of, or by virtue of any rights under, any of the
foregoing agreements; provided, however, that if Omega, Omega Parent and Omega III shall fail to promptly pay the Omega Termination Fee when required
pursuant to Section 7.3(b) and, in order to obtain such payment, Beta commences any Action that results in Omega, Omega III or Omega Parent paying the
Omega Termination Fee, Omega shall pay to Beta its costs and expenses (including reasonable attorney fees) in connection with such suit and any related
costs to enforce its right to receive the Omega Termination Fee, together with interest on such amount at the prime rate of interest reported in The Wall Street
Journal in effect on the date such payment was required to be made through the date of payment (collectively, “Beta Collection Costs”).
 

(f)          Notwithstanding any contained herein to the contrary, the sole and exclusive remedy of (1) Beta, Merger Sub Inc. and Merger Sub
LLC and (2) the former, current and future holders of equity, controlling persons, directors, officers, employees, agents, attorneys, Affiliates (other than Beta,
Merger Sub Inc. and Merger Sub LLC), members, managers, general or limited partners, stockholders and assignees of each of Beta, Merger Sub Inc. and
Merger Sub LLC and their respective Affiliates (collectively the Persons in clauses (A) and (B), the “Beta Related Parties”) against the Omega Related Parties
for any and all losses or damages suffered or incurred based upon, related to, or in respect of this Agreement, any other agreements, documents or certificates
delivered in connection herewith and the transactions contemplated hereby (other than a breach of the Confidentiality Agreement), including (i) any breach or
threatened or attempted beach of this Agreement or (ii) any failure to consummate any of the transactions contemplated (including the Closing or the funding
of the Debt Financing), in each case, including in any litigation under any legal theory, whether sounding in law (whether for breach of contract, in tort or
otherwise) or in equity shall be either (x) specific performance or other equitable relief prior to termination of this Agreement pursuant to, and subject to the
terms, conditions and limitations of, Section 8.10 or (y) to terminate this Agreement and collect, if applicable in accordance with this Section 7.3, the Omega
Termination Fee (and the Beta Collection Costs, if any) and the Omega Related Parties shall have no other liability or obligation relating to or arising out of
this Agreement (other than the Confidentiality Agreement) or any of the transactions contemplated hereby. In no event shall the Beta Parties be permitted or
entitled to receive both a grant of specific performance under Section 8.10 and the Omega Termination Fee.
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Section 7.4           Amendment or Supplement. This Agreement may be amended, modified or supplemented by the parties by action taken or

authorized by the Beta Board and the Omega Board at any time prior to the First Merger Effective Time; provided, however, that (a) after the Omega
Stockholder Approval has been obtained, no amendment shall be made that pursuant to applicable Law requires further approval or adoption by the
stockholders of Omega without such further approval or adoption and (b) after the Beta Stockholder Approval has been obtained, no amendment shall be
made that pursuant to applicable Law requires further approval or adoption by the stockholders of Beta without such further approval or adoption. This
Agreement may not be amended, modified or supplemented in any manner, whether by course of conduct or otherwise, except by an instrument in writing
specifically designated as an amendment hereto, signed on behalf of each of the parties in interest at the time of the amendment; provided, that with respect to
any amendment, modification or supplement to Section 7.3, this Section 7.4, Section 7.5, Section 8.6, Section 8.7, Section 8.8, Section 8.9, Section 8.13, and
Section 8.17 (and any provision of this Agreement to the extent an amendment, modification or supplement of such provision would modify the substance of
any of the foregoing provisions) that is adverse in any material respect to any Debt Financing Source, the prior written consent of the adversely affected Debt
Financing Source shall be required before any such amendment, modification or supplement may become effective.
 

Section 7.5           Extension of Time; Waiver. At any time prior to the First Merger Effective Time, the parties may, by action taken or authorized by
the Beta Board and the Omega Board, to the extent permitted by applicable Law, (a) extend the time for the performance of any of the obligations or acts of
the other parties, (b) waive any inaccuracies in the representations and warranties of the other parties set forth in this Agreement or any document delivered
pursuant hereto or (c) subject to applicable Law, waive compliance with any of the agreements or conditions of the other parties contained herein; provided,
however, that after Beta Stockholder Approval has been obtained, no waiver may be made that pursuant to applicable Law requires further approval or
adoption by the stockholders of Beta without such further approval or adoption; provided, further, that with respect to any waiver of Section 7.3, Section 7.4,
this Section 7.5, Section 8.6, Section 8.7, Section 8.8, Section 8.9, Section 8.13, and Section 8.17 (and any provision of this Agreement to the extent a waiver
of such provision would modify the substance of any of the foregoing provisions) that is adverse in any material respect to any Debt Financing Source, the
prior written consent of the adversely affected Debt Financing Source shall be required before any such waiver may become effective. Any agreement on the
part of a party to any such waiver shall be valid only if set forth in a written instrument executed and delivered by a duly authorized officer on behalf of such
party. No failure or delay of any party in exercising any right or remedy hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of
any such right or power, or any abandonment or discontinuance of steps to enforce such right or power, or any course of conduct, preclude any other or
further exercise thereof or the exercise of any other right or power. The rights and remedies of the parties hereunder are cumulative and are not exclusive of
any rights or remedies which they would otherwise have hereunder.
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ARTICLE VIII

GENERAL PROVISIONS
 
Section 8.1           Nonsurvival of Representations, Warranties and Covenants. None of the representations, warranties, covenants, obligations or

agreements in this Agreement or in any certificate or instrument delivered pursuant to this Agreement, including any rights arising out of any breach of such
representations, warranties, covenants, obligations or agreements shall survive the First Merger Effective Time (and there shall be no liability after the
Closing in respect thereof) other than those covenants or agreements of the parties which by their terms apply, or are to be performed in whole or in part, after
the First Merger Effective Time and then only with respect to any breaches occurring after the First Merger Effective Time.

 
Section 8.2           Notices. All notices and other communications hereunder shall be in writing and shall be deemed duly given (a) on the date of

delivery if delivered personally, or if by e-mail, upon written confirmation of receipt by e-mail or otherwise, (b) on the first Business Day following the date
of dispatch if delivered utilizing a next-day service by a recognized next-day courier or (c) on the earlier of confirmed receipt or the fifth (5th) Business Day
following the date of mailing if delivered by registered or certified mail, return receipt requested, postage prepaid. All notices hereunder shall be delivered to
the addresses set forth below, or pursuant to such other instructions as may be designated in writing by the party to receive such notice:

 
(i)          if to Beta, Merger Sub Inc., Merger Sub LLC, the Surviving Corporation or the Surviving Company, to:
 

BioScrip, Inc.
1600 Broadway, Suite 700
Denver, CO 80202
Attention: Kathryn M. Stalmack
E-Mail: kathryn.stalmack@bioscrip.com
 
with a copy (which shall not constitute notice) to:
 
Gibson, Dunn & Crutcher LLP
200 Park Avenue
New York, NY 10166
Attention: Sean Griffiths
Email: sgriffiths@gibsondunn.com

 
(ii)          if to Omega or Omega Parent, to:

 
c/o Option Care
3000 Lakeside Dr. Suite 300N
Bannockburn, IL  60015
Attention:  General Counsel
E-mail:  cliff.berman@optioncare.com
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with a copy (which shall not constitute notice) to:
 
Kirkland & Ellis LLP
300 N. LaSalle Street
Chicago, Illinois 60654
Attention: Sanford E. Perl, P.C.

    Mark A. Fennell, P.C.
E-mail: sperl@kirkland.com

      mfennell@kirkland.com
 

Section 8.3           Certain Definitions. For purposes of this Agreement:
 
(a)          “Affiliate” of any Person means any other Person that directly or indirectly, through one or more intermediaries, controls, is

controlled by, or is under common control with, such first Person;
 

(b)          “Beta Material Adverse Effect” means any event, change, circumstance, occurrence or effect that, individually or in the
aggregate, has had, would, or would reasonably be expected to, have a material adverse effect on (A) the ability of Beta to consummate the transactions
contemplated by this Agreement or (B) the business, financial condition or results of operations of Beta and its Subsidiaries, taken as a whole, other than, in
the case of clause (B), any change, effect, event or occurrence arising out of, attributable to or resulting from, alone or in combination, (1) changes in general
economic, financial market, business conditions, (2) general changes or developments in any of the industries in which Beta or its Subsidiaries operate, (3)
any actions required under this Agreement to obtain any approval or authorization under applicable antitrust or competition Laws for the consummation of the
Mergers or any of the other transactions contemplated hereby, (4) changes in any applicable Laws or applicable accounting regulations or principles or
interpretations thereof first proposed after the date hereof, (5) any change in the price or trading volume of Beta’s stock, in and of itself (provided, that the
facts or occurrences giving rise to or contributing to such change that are not otherwise excluded from the definition of “Beta Material Adverse Effect” may
be taken into account in determining whether there has been a Beta Material Adverse Effect), (6) any failure by Beta to meet internal or published projections,
forecasts or revenue or earnings predictions, in and of itself (provided, that the facts or occurrences giving rise to or contributing to such failure that are not
otherwise excluded from the definition of “Beta Material Adverse Effect” may be taken into account in determining whether there has been a Beta Material
Adverse Effect), (7) any outbreak or escalation of hostilities, any acts of war or terrorism, (8) the announcement of this Agreement and the transactions
contemplated hereby, including the initiation of litigation by any Person with respect to this Agreement, (9) any action taken by Beta, or which Beta causes to
be taken by any of its Subsidiaries, in each case which is required by this Agreement or (10) any actions taken (or omitted to be taken) at the request of
Omega (except in the case of each of clauses (1), (2), (4) or (7), above, to the extent that such event, change, circumstance, occurrence or effect has had a
disproportionate adverse effect on Beta and its Subsidiaries relative to other companies operating in the industry in which Beta and its Subsidiaries operate);
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(c)          “Beta Share Issuance” means the issuances of shares of Beta Common Stock pursuant to Section 2.1 and Section 2.3;
 
(d)          “Beta Stock Plans” means the Beta Amended and Restated 2008 Equity Incentive Plan, as amended, and the Beta 2018 Equity

Incentive Plan;
 
(e)          “Business Day” means any day other than a Saturday, a Sunday or a day on which banks in New York, New York or Chicago,

Illinois are authorized or required by applicable Law to be closed;
 
(f)          “Change of Control” means, with respect to any Person, the transfer (whether by tender offer, merger, stock purchase,

consolidation or other similar transaction), in one transaction or a series of related transactions, to another Person or group of affiliated Persons of the first
Person’s voting securities if, after such transfer, such Person or group of affiliated Persons would hold more than 50% of outstanding voting securities of the
first Person (or surviving entity) or would otherwise have the power to control the board of directors or equivalent governing body of the first Person or to
direct the operations of the first Person;

 
(g)          “control” (including the terms “controlled,” “controlled by” and “under common control with”) means the possession, directly or

indirectly, of the power to direct or cause the direction of the management and policies of a Person, whether through the ownership of voting securities, by
contract or otherwise;
 

(h)          “Data Security Requirements” means all of the following, in each case to the extent relating to the conduct of the business of, with
respect to Beta, Beta and its Subsidiaries, and with respect to Omega, Omega and its Subsidiaries, any System, or any matters relating to data privacy,
protection, or security (except with respect to healthcare matters): (i) with respect to Beta, Beta’s and its Subsidiaries’, and with respect to Omega, Omega’s
and its Subsidiaries’, own respective rules, policies, and procedures; (ii) industry standards applicable to the industries in which, with respect to Beta, Beta
and its Subsidiaries, and with respect to Omega, Omega and its Subsidiaries, operates; and (iii) Contracts to which, with respect to Beta, Beta and its
Subsidiaries, and with respect to Omega, Omega and its Subsidiaries, is bound;

 
(i)          “Debt Financing Sources” means the Persons that have committed to provide or arrange or otherwise entered into agreements in

connection with the Debt Financing, or other financings in connection with the transactions contemplated hereby, including the parties party to the Debt
Commitment Letters, and the parties to any commitment letters, engagement letters, joinder agreements, indentures, note purchase agreements or credit
agreements entered pursuant thereto or relating thereto, together with their respective Affiliates and their and their respective Affiliates’ former, current and
future officers, directors, employees, agents and representatives and their respective successors and assigns;

 
(j)          “Government Payment Programs” means the Medicare and Medicaid Programs, the CHAMPUS Program, the TRICARE Program,

and any other federal or state reimbursement program involving payment of governmental funds (as defined in 42 U.S.C. § 1320a 7b(f)); provided, however,
that Government Payment Programs shall not include any Qualified Health Plan under the Affordable Care Act;
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(k)          “Healthcare Laws” means all federal, state, and local Laws relating to the regulation, compounding, provision or administration of,

or payment for the distribution, dispensing and possession of drugs and the provision of other healthcare products or services, including, but not limited to (i)
the federal Anti-Kickback Statute (42 U.S.C. §1320a-7(b)), the Stark Law (42 U.S.C. §1395nn and §1395(q)), the civil False Claims Act (31 U.S.C. §3729 et
seq.), TRICARE (10 U.S.C. Section 1071 et seq.), Sections 1320a-7 and 1320 a-7a of Title 42 of the United States Code and the regulations promulgated
pursuant to such statutes; (ii) any Laws governing the use, disclosure, privacy or security of personal health information, including without limitation,
HIPAA; (iii) Medicare (Title XVIII of the Social Security Act) and the regulations promulgated thereunder; (iv) Medicaid (Title XIX of the Social Security
Act) and the regulations promulgated thereunder; (v) applicable provisions of the Federal Food, Drug and Cosmetic Act, including 21 U.S.C. §353a, and the
Federal Controlled Substances Act (21 U.S.C. §801 et seq.) and the applicable implementing regulations of each codified at Title 21, Code of Federal
Regulations; (vi) state pharmacy Laws; (vii) state fee-splitting and corporate practice of medicine Laws; (viii) any state or federal licensure, permit or
authorization Laws relating to the regulation, compounding, provision, or administration of, or billing or payment for, healthcare products or services
including, without limitation, any state licensure, credentialing, or certification requirements limiting the scope of activities of persons acting without such
license, credential or certification; and each of (i) through (viii) as may be amended from time to time;
 

(l)          “HIPAA” means the Health Insurance Portability and Accountability Act of 1996, Public Law 104-191 as amended by the
American Recovery and Reimbursement Act of 2009 and the regulations promulgated thereunder;

 
(m)         “Indebtedness” means, with respect to any Person, (i) all obligations of such Person for borrowed money, or with respect to

unearned advances of any kind to such Person, (ii) all obligations of such Person evidenced by bonds, debentures, notes or similar instruments, (iii) all
capitalized lease obligations or purchase money obligations of such Person, (iv) all obligations of such Person under installment sale contracts, (v) all
guarantees and arrangements having the economic effect of a guarantee of such Person of any Indebtedness of any other Person, (vi) all obligations or
undertakings of such Person to maintain or cause to be maintained the financial position of others or to purchase the obligations of others, (vii) all obligations
of such Person in respect of letters of credit, performance bonds, bankers’ acceptances, surety bonds and similar facilities (but solely to the extent drawn and
unreimbursed), (viii) any net obligations under interest rate swap transactions, currency swap transactions or other interest rate or currency hedging
transactions valued at the “termination value” thereof, (ix) all liabilities of such Person for deferred purchase price of property or services and all deferred
purchase price liabilities related to past acquisitions, whether contingent or otherwise (including any “earn-out” or similar payments or obligations), (x) any
other liability or obligation of such Person secured by a Lien on the capital stock, assets or property of such Person and (xi) any accrued and unpaid interest or
penalties on, and any prepayment premiums, penalties or similar contractual charges or fees paid in respect of, or guarantees with respect to, any of the
foregoing. Notwithstanding the foregoing, Indebtedness shall exclude (i) any unsecured trade payables arising in the ordinary course of business, (ii) any
operating lease obligations, and (iii) any undrawn letters of credit, performance bonds, bankers acceptances or similar obligations;
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(n)          “knowledge” means (i) with respect to Omega, the actual knowledge, after reasonable inquiry, of the persons named in Section 1.1

of the Omega Disclosure Letter and (ii) with respect to Beta, the actual knowledge, after reasonable inquiry, of the persons named in Section 1.1 of the Beta
Disclosure Letter;
 

(o)          “Omega Material Adverse Effect” means any event, change, circumstance, occurrence or effect that, individually or in the
aggregate, has had, would, or would reasonably be expected to, have a material adverse effect on (A) the ability of Omega or Omega Parent to consummate
the transactions contemplated by this Agreement or (B) the business, financial condition or results of operations of Omega and its Subsidiaries, taken as a
whole, other than, in the case of clause (B), any change, effect, event or occurrence arising out of, attributable to or resulting from, alone or in combination,
(1) changes in general economic, financial market, business conditions, (2) general changes or developments in any of the industries in which Omega or its
Subsidiaries operate, (3) any actions required under this Agreement to obtain any approval or authorization under applicable antitrust or competition Laws for
the consummation of the Mergers or any of the other transactions contemplated hereby, (4) changes in any applicable Laws or applicable accounting
regulations or principles or interpretations thereof first proposed after the date hereof, (5) any failure by Omega to meet internal or published projections,
forecasts or revenue or earnings predictions, in and of itself (provided, that the facts or occurrences giving rise to or contributing to such failure that are not
otherwise excluded from the definition of “Omega Material Adverse Effect” may be taken into account in determining whether there has been an Omega
Material Adverse Effect), (6) any outbreak or escalation of hostilities, any acts of war or terrorism, (7) the announcement of this Agreement and the
transactions contemplated hereby, including the initiation of litigation by any Person with respect to this Agreement, (8) any action taken by Omega, or which
Omega causes to be taken by any of its Subsidiaries, in each case which is required by this Agreement or (9) any actions taken (or omitted to be taken) at the
request of Beta (except in the case of each of clauses (1), (2), (4) or (6), above, to the extent that such event, change, circumstance, occurrence or effect has
had a disproportionate adverse effect on Beta and its Subsidiaries relative to other companies operating in the industry in which Beta and its Subsidiaries
operate);

 
(p)          “Payor” means any payer (including any Government Payment Programs) that reimburses for products or services dispensed to

patients;
 
(q)          “Person” means an individual, corporation, partnership, limited liability company, association, trust or other entity or organization,

including any Governmental Entity;
 
(r)          “Protected Health Information” shall have the same meaning as set forth in HIPAA as of the date hereof;
 
(s)          “Q1 Beta Trial Balance” means the unaudited trial balance of Beta reflecting its consolidated statement of debits and credits for the

three month period ending March 31, 2019.
 
(t)          “Representative” means, with respect to any Person, such Person’s directors, officers, employees, advisors (including attorneys,

accountants, consultants, investment bankers, and financial advisors), agents and other representatives;
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(u)          “Required Bank Information” means collectively, with respect to Omega or Beta, as applicable (A) the audited consolidated

statements of operations, shareholders’ equity and cash flows of such party for the fiscal years ended December 31, 2016, December 31, 2017 and December
31, 2018, and the related audited consolidated balance sheets as of the end of such fiscal years and (B) the unaudited consolidated statement of operations of
such party for the fiscal quarters ending March 31, 2018, June 30, 2018 and September 30, 2018, and the related unaudited consolidated balance sheet as of
the end of such fiscal quarters;

 
(v)         “RSU Dispute” means any Action against Beta, the Surviving Corporation or the Surviving Company related to the Beta

Contingent RSUs, including any Actions brought by any holder of Beta Contingent RSUs;
 
(w)          “SOX” means the Sarbanes-Oxley Act of 2002;

 
(x)          “Subsidiary” means, with respect to any Person, any other Person of which stock or other equity interests having ordinary voting

power to elect more than 50% of the board of directors or other governing body are owned, directly or indirectly, by such first Person;
 
(y)          “Systems” means all of the following used by or for, or otherwise relied on by, with respect to Beta, Beta or any of its Subsidiaries,

and with respect to Omega, Omega or any of its Subsidiaries: computers, computer systems, servers, hardware, software, firmware, middleware, websites,
databases, networks, servers, workstations, routers, hubs, switches, data communication equipment and lines, telecommunications equipment and lines, co-
location facilities and equipment, and all other information technology equipment and related items of automated, computerized or software systems,
including any outsourced systems and processes (e.g., hosting locations) and all associated documentation.

 
(z)          “Tax Return” means any return, declaration, report, certificate, bill, election, claim for refund, information return, statement or

other written information and any other document filed or supplied or required to be filed or supplied to any Governmental Entity with respect to Taxes,
including any schedule, attachment or supplement thereto, and including any amendment thereof;

 
(aa)        “Taxes” means (i) all federal, state, local, foreign and other net income, gross income, gross receipts, sales, use, stock, ad valorem,

transfer, transaction, franchise, profits, gains, registration, license, wages, lease, service, service use, employee and other withholding, social security,
unemployment, welfare, disability, payroll, employment, excise, severance, stamp, environmental, occupation, workers’ compensation, premium, real
property, personal property, escheat or unclaimed property, windfall profits, net worth, capital, value-added, alternative or add-on minimum, customs duties,
estimated and other taxes, fees, assessments, charges or levies of any kind whatsoever (whether imposed directly or through withholding and including taxes
of any third party in respect of which a Person may have a duty to collect or withhold and remit and any amounts resulting from the failure to file any Tax
Return), whether disputed or not, together with any interest and any penalties, additions to tax or additional amounts with respect thereto; (ii) any liability for
payment of amounts described in clause (i) whether as a result of transferee liability, of being a member of an affiliated, consolidated, combined or unitary
group for any period or otherwise through operation of Law; and (iii) any liability for the payment of amounts described in clauses (i) or (ii) as a result of any
tax sharing, tax indemnity or tax allocation agreement or any other express or implied agreement to indemnify any other Person (other than customary Tax
indemnifications contained in ordinary course commercial agreements or arrangements that are not primarily related to Taxes); and

 

79



 

 
(bb)        “WARN Act” means the Worker Adjustment Retraining and Notification Act of 1988 as amended, 29 U.S.C. § 2101 et seq. and

any similar law.
 

Section 8.4           Interpretation. When a reference is made in this Agreement to a Section, Article, Exhibit or Schedule such reference shall be to a
Section, Article, Exhibit or Schedule of this Agreement unless otherwise indicated. The table of contents and headings contained in this Agreement or in any
Exhibit or Schedule are for convenience of reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement. All words
used in this Agreement will be construed to be of such gender or number as the circumstances require. Any capitalized terms used in any Exhibit or Schedule
but not otherwise defined therein shall have the meaning as defined in this Agreement. All Schedules annexed hereto or referred to herein are hereby
incorporated in and made a part of this Agreement as if set forth herein. The word “including” and words of similar import when used in this Agreement will
mean “including, without limitation,” unless otherwise specified. The words “hereof,” “herein” and “hereunder” and words of similar import when used in
this Agreement shall refer to this Agreement as a whole and not to any particular provision in this Agreement. The term “or” is not exclusive. The word “will”
shall be construed to have the same meaning and effect as the word “shall.” References to days mean calendar days unless otherwise specified. The phrases
“provided to,” “furnished to,” “made available” and phrases of similar import when used herein means a copy of the information or material has been
provided to the party to whom such information or material is to be made available (in the virtual dataroom set up by Beta or Omega (as applicable) or
otherwise) prior to or on the date hereof. Promptly following the date hereof, Beta shall provide Omega with a copy of the virtual dataroom set up by Beta in
connection with the transactions contemplated hereby and, promptly following the Closing, Beta shall deliver to Omega a copy of such virtual data room as of
the Closing Date.

 
Section 8.5           Entire Agreement. This Agreement (including the Exhibits hereto), the Omega Disclosure Letter, the Beta Disclosure Letter and

the Confidentiality Agreement constitute the entire agreement, and supersede all prior written agreements, arrangements, communications and understandings
and all prior and contemporaneous oral agreements, arrangements, communications and understandings among the parties with respect to the subject matter
hereof and thereof.

 
Section 8.6           No Third Party Beneficiaries.

 
(a)          Nothing in this Agreement, express or implied, is intended to or shall confer upon any Person other than the parties and their

respective successors and permitted assigns any legal or equitable right, benefit or remedy of any nature under or by reason of this Agreement, except as
provided in Section 5.8; provided, that the Omega Related Parties (to the extent determined by Omega Parent) are express third party beneficiaries of Section
7.3(e) and Section 7.3(f) and the Omega Related Parties (to the extent determined by Omega Parent) and the Beta Related Parties (to the extent determined by
Beta) are express third party beneficiaries of Section 8.17; provided, further, that the Debt Financing Sources shall be intended third-party beneficiaries of,
and may enforce, Section 7.3, Section 7.4, Section 7.5, this Section 8.6, Section 8.7, Section 8.8, Section 8.9, Section 8.13 and Section 8.17.
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(b)          The representations and warranties in this Agreement are the product of negotiations among the parties hereto and are for the sole

benefit of the parties hereto. Any inaccuracies in such representations and warranties are subject to waiver by the parties hereto in accordance with
Section 7.5 without notice or liability to any other Person. In some instances, the representations and warranties in this Agreement may represent an allocation
among the parties hereto of risks associated with particular matters regardless of the knowledge of any of the parties hereto. Consequently, Persons other than
the parties hereto may not rely upon the representations and warranties in this Agreement as characterizations of actual facts or circumstances as of the date of
this Agreement or as of any other date.
 

Section 8.7           Governing Law. This Agreement and all disputes or controversies arising out of or relating to this Agreement or the transactions
contemplated hereby shall be governed by, and construed in accordance with, the internal laws of the State of Delaware, without regard to the laws of any
other jurisdiction that might be applied because of the conflicts of laws principles of the State of Delaware; provided, however, that in any Action brought
against any of the Debt Financing Sources in accordance with Section 8.8, the foregoing shall be governed by, and construed in accordance with, the laws of
the State of New York.

 
Section 8.8           Submission to Jurisdiction.

 
(a)          Each of the parties irrevocably agrees that any legal action or proceeding arising out of or relating to this Agreement brought by

any party or its Affiliates against any other party or its Affiliates shall be brought and determined in the Court of Chancery of the State of Delaware, provided,
that if jurisdiction is not then available in the Court of Chancery of the State of Delaware, then any such legal action or proceeding may be brought in any
federal court located in the State of Delaware or any other Delaware state court. Each of the parties hereby irrevocably submits to the jurisdiction of the
aforesaid courts for itself and with respect to its property, generally and unconditionally, with regard to any such action or proceeding arising out of or relating
to this Agreement and the transactions contemplated hereby. Each of the parties agrees not to commence any action, suit or proceeding relating thereto except
in the courts described above in Delaware, other than actions in any court of competent jurisdiction to enforce any judgment, decree or award rendered by any
such court in Delaware as described herein. Each of the parties further agrees that notice as provided herein shall constitute sufficient service of process and
the parties further waive any argument that such service is insufficient. Each of the parties hereby irrevocably and unconditionally waives, and agrees not to
assert, by way of motion or as a defense, counterclaim or otherwise, in any action or proceeding arising out of or relating to this Agreement or the transactions
contemplated hereby, (a) any claim that it is not personally subject to the jurisdiction of the courts in Delaware as described herein for any reason, (b) that it
or its property is exempt or immune from jurisdiction of any such court or from any legal process commenced in such courts (whether through service of
notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of judgment or otherwise) and (c) that (i) the suit, action or
proceeding in any such court is brought in an inconvenient forum, (ii) the venue of such suit, action or proceeding is improper or (iii) this Agreement, or the
subject matter hereof, may not be enforced in or by such courts.
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(b)          Notwithstanding anything herein to the contrary, each of the parties hereby acknowledge and irrevocably agree that it will not

bring or support, or permit any of their Affiliates to bring or support, any Action, whether in law or in equity, whether in contract or in tort or otherwise,
against any Debt Financing Source in any way relating to this Agreement, the Debt Financing, or any of the transactions contemplated hereby, including but
not limited to any dispute arising out of or relating in any way to the Debt Commitment Letters or the performance thereof, in any forum other than the
Supreme Court of the State of New York, County of New York, or, if under applicable law exclusive jurisdiction is vested in the Federal courts, the United
States District Court for the Southern District of New York sitting in New York County (and appellate courts thereof), and makes the agreements, waivers and
consents set forth in Section 8.8(a) mutatis mutandis but with respect to the courts specified in this paragraph.
 

Section 8.9           Assignment; Successors. Neither this Agreement nor any of the rights, interests or obligations under this Agreement may be
assigned or delegated, in whole or in part, by operation of law or otherwise, by any party without the prior written consent of the other parties, and any such
assignment without such prior written consent shall be null and void except that (a) Omega and Omega Parent will have the right to assign all or any portion
of its rights and obligations pursuant to this Agreement to any Debt Financing Source for the purposes of creating a security interest herein or otherwise
assigning as collateral in respect of any Debt Financing and (b) following the Closing, Omega Parent shall have the right to assign its rights to any of its
Affiliates. Subject to the preceding sentence, this Agreement will be binding upon, inure to the benefit of, and be enforceable by, the parties and their
respective successors and assigns.

 
Section 8.10         Specific Performance.

 
(a)          The parties agree that irreparable damage would occur in the event that the parties hereto do not perform the provisions of this

Agreement in accordance with its terms or otherwise breach such provisions. Accordingly, prior to any termination of this Agreement pursuant to Section 7.1,
the parties acknowledge and agree that, subject to Section 8.10(b), each party shall be entitled to an injunction, specific performance and other equitable relief
to prevent breaches of this Agreement and to enforce specifically the terms and provisions hereof in the Court of Chancery of the State of Delaware, provided,
that if jurisdiction is not then available in the Court of Chancery of the State of Delaware, then in any federal court located in the State of Delaware or any
other Delaware state court, this being in addition to any other remedy to which such party is entitled at law or in equity. Each of the parties hereby further
waives (a) any defense in any action for specific performance that a remedy at law would be adequate and (b) any requirement under any law to post security
as a prerequisite to obtaining equitable relief.
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(b)          Notwithstanding the foregoing, the Beta Parties shall be entitled to obtain an injunction, specific performance or other equitable

relief of Omega’s and Omega Parent’s obligation to cause the Closing to occur and/or to cause the transactions contemplated to occur at the Closing by this
Agreement to occur, in each case, only in the event that: (i) all of the conditions set forth in Section 6.1 and Section 6.3 have been satisfied as of the date on
which the Closing would otherwise be required to occur (other than those conditions that by their nature are to be satisfied at the Closing, each of which shall
be capable of being satisfied upon the Closing), (ii) Omega and Omega Parent fail to complete the Closing by the date the Closing would otherwise be
required to have occurred pursuant to Section 1.2, (iii) the Debt Financing or the Alternate Financing has been funded or the providers of the Debt Financing
or the Alternate Financing have confirmed in writing that the proceeds of the Debt Financing or the Alternate Financing are available to be funded at the
Closing to Omega and Omega Parent on the terms set forth in the Debt Commitment Letters or the New Financing Commitment and (iv) the Beta Parties
have confirmed in writing to Omega and Omega Parent that if specific performance is granted and the Debt Financing is funded, then the Closing will occur.
Notwithstanding anything in this Agreement to the contrary, in no event will the Beta Parties be entitled to both specific performance under this Section 8.10
and payment of the Omega Termination Fee.
 

Section 8.11         Currency. All references to “dollars” or “$” or “US$” in this Agreement refer to United States dollars, which is the currency used
for all purposes in this Agreement.

 
Section 8.12         Severability. Whenever possible, each provision or portion of any provision of this Agreement shall be interpreted in such manner

as to be effective and valid under applicable Law, but if any provision or portion of any provision of this Agreement is held to be invalid, illegal or
unenforceable in any respect under any applicable Law or rule in any jurisdiction, such invalidity, illegality or unenforceability shall not affect any other
provision or portion of any provision in such jurisdiction, and this Agreement shall be reformed, construed and enforced in such jurisdiction as if such invalid,
illegal or unenforceable provision or portion of any provision had never been contained herein.

 
Section 8.13         Waiver of Jury Trial. EACH OF THE PARTIES TO THIS AGREEMENT HEREBY IRREVOCABLY WAIVES ALL RIGHT TO

A TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS AGREEMENT, THE DEBT
COMMITMENT LETTERS OR THE TRANSACTIONS CONTEMPLATED HEREBY (INCLUDING ANY SUCH ACTION AGAINST OR INVOLVING
ANY DEBT FINANCING SOURCE).

 
Section 8.14         Counterparts. This Agreement may be executed in two or more counterparts, all of which shall be considered one and the same

instrument and shall become effective when one or more counterparts have been signed by each of the parties and delivered to the other party.
 
Section 8.15         Facsimile or .pdf Signature. This Agreement may be executed by facsimile, .pdf or other electronic signature and a facsimile, .pdf

or other electronic signature shall constitute an original for all purposes.
 
Section 8.16         No Presumption Against Drafting Party. Each of Beta, Merger Sub Inc., Merger Sub LLC and Omega acknowledges that each

party to this Agreement has been represented by counsel in connection with this Agreement and the transactions contemplated by this Agreement.
Accordingly, any rule of law or any legal decision that would require interpretation of any claimed ambiguities in this Agreement against the drafting party
has no application and is expressly waived.
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Section 8.17         No Recourse. The Beta Parties covenant and agree that the Beta Parties shall not institute, and shall cause their Affiliates not to

institute, any Action arising under or in connection with this Agreement or any certificate or instrument delivered in connection herewith or the transactions
contemplated hereby or thereby against the Omega Related Parties, except pursuant to a written agreement with an Omega Related Party (including this
Agreement). Omega Parent and Omega each severally covenant and agree that it shall not institute, and shall cause the Omega Related Parties not to institute,
any Action arising under or in connection with this Agreement or any certificate or instrument delivered in connection herewith or the transactions
contemplated hereby or thereby against the Beta Related Parties, except pursuant to a written agreement with a Beta Related Party (including this
Agreement). Any claim or cause of action based upon, arising out of, or related to this Agreement may only be brought against Persons that are expressly
named as parties, and then only with respect to the specific obligations set forth in this Agreement. None of the Beta Related Parties or Omega Related Parties
other than the Beta Parties, Omega and Omega Parent shall have any liability or obligation for any of the representations, warranties, covenants, agreements,
obligations or liabilities of any party under this Agreement or of or for any Action based on, in respect of, or by reason of, the transactions contemplated
herein (including the breach, termination or failure to consummate such transactions), in each case, whether based on Contract, tort, strict liability, other Laws
or otherwise and whether by piercing the corporate veil, by a claim by or on behalf of a party or another Person or otherwise.

 
[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the date first written above by their respective officers

thereunto duly authorized.
 

 BIOSCRIP, INC.
   
 By: /s/ Daniel Greenleaf
  Name:  Daniel Greenleaf
  Title: President
   
 BETA SUB, INC.
   
 By: /s/ Daniel Greenleaf
  Name:  Daniel Greenleaf
  Title: President
   
 BETA SUB, LLC
   
 By: /s/ Daniel Greenleaf
  Name:  Daniel Greenleaf
  Title: President
   
 HC GROUP HOLDINGS II, INC.
   
 By: /s/ Clifford Berman
  Name:  Clifford Berman
  Title: Corporate Secretary
   
 HC GROUP HOLDINGS I, LLC
   
 By: /s/ Clifford Berman
  Name:  Clifford Berman
  Title: Corporate Secretary
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 HC GROUP HOLDINGS III, INC., solely for purposes of Section 7.3(b)
   
 By: /s/ Clifford Berman
  Name:  Clifford Berman
  Title: Corporate Secretary
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EXHIBIT A

 
(see attached) 
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EXHIBIT B

 
(see attached) 
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EXHIBIT C

 
(see attached) 
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FINAL FORM

EXHIBIT C
 

THIRD AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
BIOSCRIP, INC. 

*   *   *   *   *
 

[_________], being the [_________] of BioScrip, Inc., a corporation duly organized and existing under and by virtue of the General Corporation
Law of the State of Delaware (the “Corporation”), DOES HEREBY CERTIFY as follows:

 
FIRST:           The present name of the Corporation is BioScrip, Inc. The Corporation was incorporated under the name MIM Corporation by the

filing of its original Certificate of Incorporation with the Delaware Secretary of State on March 22, 1996. The Corporation filed its Second Amended and
Restated Certificate of Incorporation on March 9, 2004 (as amended and restated, the “Certificate of Incorporation”).

 
SECOND:      At a meeting duly called and held, at which all directors were present and voting in favor, the Board of Directors of the Corporation

adopted resolutions authorizing the Corporation to amend, integrate and restate the Certificate of Incorporation of the Corporation in its entirety to read as set
forth in Exhibit A attached hereto and made a part hereof (the “Restated Certificate”).

 
THIRD:           The Restated Certificate restates and integrates and further amends the Certificate of Incorporation of this Corporation.
 
FOURTH:      The Restated Certificate was duly adopted in accordance with the provisions of Sections 242 and 245 of the General Corporation Law

of the State of Delaware.
 

*   *   *   *   *
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IN WITNESS WHEREOF, BioScrip, Inc. has caused this Third Amended and Restated Certificate of Incorporation to be executed by its duly

authorized officer on this ___ day of ___________, 201_.
 

 BIOSCRIP, INC.
   
 By:  
 Name: 
 Title:  
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Exhibit A

 
THIRD AMENDED AND RESTATED

CERTIFICATE OF INCORPORATION
OF

BIOSCRIP, INC.
 

ARTICLE ONE
 
The name of the corporation is BioScrip, Inc. (the “Corporation”).

 
ARTICLE TWO

 
The address of the Corporation’s registered office in the State of Delaware is 1209 Orange Street, in the City of Wilmington, County of New Castle

19801. The name of its registered agent at such address is The Corporation Trust Company.
 

ARTICLE THREE
 
The nature and purpose of the business of the Corporation is to engage in any lawful act or activity for which corporations may be organized under

the General Corporation Law of the State of Delaware (“DGCL”).
 

ARTICLE FOUR
 
Section 1.            Authorized Shares. The total number of shares of all classes of capital stock which the Corporation shall have authority to issue is

[750,000,000] shares, consisting of two classes as follows:
 
1.          [50,000,000] shares of Preferred Stock, par value $0.0001 per share (the “Preferred Stock”); and
 
2.          [700,000,000] shares of Common Stock, par value $0.0001 per share (the “Common Stock”).
 
The Preferred Stock and the Common Stock shall have the designations, rights, powers and preferences and the qualifications, restrictions and

limitations thereof, if any, set forth below.
 

Section 2.            Preferred Stock. The Board of Directors of the Corporation (the “Board of Directors”) is authorized, subject to limitations
prescribed by law, to provide, by resolution or resolutions for the issuance of shares of Preferred Stock in one or more series, and with respect to each series,
to establish the number of shares to be included in each such series, and to fix the voting powers (if any), designations, powers, preferences, and relative,
participating, optional or other special rights, if any, of the shares of each such series, and any qualifications, limitations or restrictions thereof. The powers
(including voting powers), preferences, and relative, participating, optional and other special rights of each series of Preferred Stock and the qualifications,
limitations or restrictions thereof, if any, may differ from those of any and all other series at any time outstanding. Subject to the rights of the holders of any
series of Preferred Stock, the number of authorized shares of Preferred Stock may be increased or decreased (but not below the number of shares thereof then
outstanding) by the approval of the Board of Directors and by the affirmative vote of the holders of a majority in voting power of the outstanding shares of
capital stock of the Corporation entitled to vote generally in an election of directors, without the separate vote of the holders of the Preferred Stock as a class,
irrespective of the provisions of Section 242(b)(2) of the DGCL.
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Pursuant to the authority conferred upon the Board of Directors by this Article Four, the Board of Directors created a series of (i) 825,000 shares of

Preferred Stock designated as the Series A Convertible Preferred Stock (the “Series A Preferred Stock”) by filing the Certificate of Designations of Series A
Convertible Preferred Stock, par value $0.0001 per share, of the Corporation with the Secretary of State of the State of Delaware (the “Secretary of State”) on
March 9, 2015, as amended by that certain Certificate of Amendment filed with the Secretary of State of the State of Delaware on [___], 2019 (as amended,
the “Series A Certificate of Designations”) and (ii) 625,000 shares of Preferred Stock designated as the Series C Convertible Preferred Stock (the “Series C
Preferred Stock”) by filing the Certificate of Designations of Series C Convertible Preferred Stock, par value $0.0001 per share, of the Corporation with the
Secretary of State on June 14, 2016 (the “Series C Certificate of Designations”). The voting powers, designations, preferences and relative, participating,
optional or other special rights of the shares of (x) the Series A Preferred Stock, and the qualifications, limitations and restrictions thereof, are as set forth in
the Series A Certificate of Designations, and are incorporated herein by reference and (y) the Series C Preferred Stock, and the qualifications, limitations and
restrictions thereof, are as set forth in the Series C Certificate of Designations, and are incorporated herein by reference.
 

Section 3.            Common Stock.
 
(a)          Except as otherwise provided by the DGCL or the Certificate of Incorporation and subject to the rights of holders of any series of

Preferred Stock, all of the voting power of the stockholders of the Corporation shall be vested in the holders of the Common Stock. Each share of
Common Stock shall entitle the holder thereof to one vote for each share held by such holder on all matters voted upon by the stockholders of the
Corporation; provided, however, that, except as otherwise required by law, holders of Common Stock, as such, shall not be entitled to vote on any
amendment to this Certificate of Incorporation (including any certificate of designation relating to any series of Preferred Stock) that relates solely to
the terms of one or more outstanding series of Preferred Stock if the holders of such affected series are entitled, either separately or together with the
holders of one or more other such series, to vote thereon pursuant to this Certificate of Incorporation (including any certificate of designation relating
to any series of Preferred Stock) or pursuant to the DGCL.

 
(b)          Except as otherwise required by law or expressly provided in this Certificate of Incorporation, each share of Common Stock shall

have the same powers, rights and privileges and shall rank equally, share ratably and be identical in all respects as to all matters.
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(c)          Subject to the rights of the holders of Preferred Stock and to the other provisions of applicable law and this Certificate of

Incorporation, holders of Common Stock shall be entitled to receive equally, on a per share basis, such dividends and other distributions in cash,
securities or other property of the Corporation if, as and when declared thereon by the Board of Directors from time to time out of assets or funds of
the Corporation legally available therefor.

 
(d)          Subject to the rights of holders of Preferred Stock, in the event of any liquidation, dissolution or winding up of the affairs of the

Corporation, whether voluntary or involuntary, after payment or provision for payment of the Corporation’s debts and any other payments required
by law and amounts payable upon shares of Preferred Stock ranking senior to the shares of Common Stock upon such dissolution, liquidation or
winding up, if any, the remaining net assets of the Corporation shall be distributed to the holders of shares of Common Stock and the holders of
shares of any other class or series ranking equally with the shares of Common Stock upon such dissolution, liquidation or winding up, equally on a
per share basis.

 
ARTICLE FIVE

 
Section 1.            Board of Directors. Except as otherwise provided in this Certificate of Incorporation, the business and affairs of the Corporation

shall be managed by or under the direction of the Board of Directors.
 
Section 2.            Number of Directors. Subject to any rights of the holders of any class or series of Preferred Stock to elect additional directors under

specified circumstances or otherwise, the number of directors which shall constitute the Board of Directors shall initially be [●] and, thereafter, shall be fixed
from time to time exclusively by resolution of the Board.

 
Section 3.            Election and Term of Office. The directors shall be elected by a plurality of the votes cast; provided that, whenever the holders of

any class or series of capital stock of the Corporation are entitled to elect one or more directors pursuant to the provisions of this Certificate of Incorporation
(including, but not limited to, any duly authorized certificate of designation), such directors shall be elected by a plurality of the votes cast by such holders. At
each annual meeting of stockholders, each director shall be elected to hold office until the next annual meeting and until his or her successor shall be elected
and qualified or until his or her earlier death, disqualification, resignation or removal. Nothing in this Certificate of Incorporation shall preclude a director
from serving consecutive terms. Elections of directors need not be by written ballot unless the Bylaws of the Corporation (as amended and/or restated the
“Bylaws”) shall so provide.
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Section 4.            Newly-Created Directorships and Vacancies. Subject to the rights of the holders of any series of Preferred Stock then outstanding

and except as otherwise set forth in that certain Director Nomination Agreement between the Corporation and HC Group, newly created directorships
resulting from any increase in the authorized number of directors or any vacancies in the Board of Directors resulting from death, resignation,
disqualification, removal from office or any other cause may be filled only by resolution of a majority of the directors then in office, although less than a
quorum, or by a sole remaining director, and may not be filled in any other manner. A director elected or appointed to fill a vacancy shall serve for the
unexpired term of his or her predecessor in office and until his or her successor is elected and qualified or until his or her earlier death, resignation or removal.
A director elected or appointed to fill a position resulting from an increase in the number of directors shall hold office until the next election of directors and
until his or her successor is elected and qualified, or until his or her earlier death, resignation or removal. No decrease in the authorized number of directors
shall shorten the term of any incumbent director.

 
Section 5.            Removal and Resignation of Directors. Subject to the rights of the holders of any series of Preferred Stock then outstanding and

notwithstanding any other provision of this Certificate of Incorporation, (i) prior to the first date (the “Trigger Date”) on which HC Group Holdings I, LLC
(“HC Group”) and its Affiliated Companies (as defined herein) cease to beneficially own (directly or indirectly) 50% or more of the voting power of the then
outstanding shares of capital stock of the Corporation then entitled to vote generally in the election of directors (“Voting Stock”), directors may be removed
with or without cause upon the affirmative vote of stockholders representing at least a majority of the voting power of the then outstanding shares of Voting
Stock, voting together as a single class and (ii) on and after the Trigger Date, directors may be removed with or without cause upon the affirmative vote of
stockholders representing at least sixty-six and two-thirds percent (66⅔%) of the voting power of the then outstanding shares of Voting Stock, at a meeting of
the Corporation’s stockholders called for that purpose. Any director may resign at any time upon written notice to the Corporation.

 
Section 6.           Rights of Holders of Preferred Stock. Notwithstanding the provisions of this ARTICLE FIVE, whenever the holders of one or more

series of Preferred Stock shall have the right, voting separately or together with the holders of one or more other series, to elect directors at an annual or
special meeting of stockholders, the election, term of office, filling of vacancies and newly created directorships and other features of such directorship shall
be subject to the rights of such series of Preferred Stock. During any period when the holders of any series of Preferred Stock, voting separately as a series or
together with one or more series, have the right to elect additional directors, then upon commencement and for the duration of the period during which such
right continues: (i) the then otherwise total authorized number of directors of the Corporation shall automatically be increased by such specified number of
directors, and the holders of such Preferred Stock shall be entitled to elect the additional directors so provided for or fixed pursuant to said provisions, and (ii)
each such additional director shall serve until such director’s successor shall have been duly elected and qualified, or until such director’s right to hold such
office terminates pursuant to said provisions, whichever occurs earlier, subject to his or her earlier death, resignation, disqualification or removal. Except as
otherwise provided by the Board of Directors in the resolution or resolutions establishing such series, whenever the holders of any series of Preferred Stock
having such right to elect additional directors are divested of such right pursuant to the provisions of such stock, the terms of office of all such additional
directors elected by the holders of such stock, or elected to fill any vacancies resulting from the death, resignation, disqualification or removal of such
additional directors, shall forthwith terminate (in which case each such director thereupon shall cease to be qualified as, and shall cease to be, a director) and
the total authorized number of directors of the Corporation shall automatically be reduced accordingly.
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Section 7.           Advance Notice. Advance notice of stockholder nominations for the election of directors and of business to be brought by

stockholders before any meeting of the stockholders of the Corporation shall be given in the manner provided in the Bylaws.
 

ARTICLE SIX
 
Section 1.            Limitation of Liability.

 
(a)          To the fullest extent permitted by the DGCL as it now exists or may hereafter be amended (but, in the case of any such

amendment, only to the extent such amendment permits the Corporation to provide broader exculpation than permitted prior thereto), no director of
the Corporation shall be liable to the Corporation or its stockholders for monetary damages arising from a breach of fiduciary duty as a director.

 
(b)          Any amendment, repeal or modification of the foregoing paragraph by the stockholders of the Corporation shall not adversely

affect any right or protection of a director of the Corporation existing at the time of such amendment, repeal or modification with respect to any act,
omission or other matter occurring prior to such amendment, repeal or modification.

 
ARTICLE SEVEN

 
Section 1.           Action by Written Consent. Prior to the Trigger Date, any action which is required or permitted to be taken by the Corporation’s

stockholders may be taken without a meeting, without prior notice and without a vote if a consent or consents in writing, setting forth the action so taken, is
signed by the holders of outstanding stock having not less than the minimum number of votes that would be necessary to authorize or take such action at a
meeting at which all shares of the Corporation’s stock entitled to vote thereon were present and voted. From and after the Trigger Date, any action required or
permitted to be taken by the Corporation’s stockholders may be taken only at a duly called annual or special meeting of the Corporation’s stockholders and
the power of stockholders to consent in writing without a meeting is specifically denied; provided, however, that any action required or permitted to be taken
by the holders of Preferred Stock, voting separately as a series or separately as a class with one or more other such series, may be taken without a meeting,
without prior notice and without a vote, to the extent expressly so provided the resolutions creating such series of Preferred Stock.

 
Section 2.           Special Meetings of Stockholders. Subject to the rights of the holders of any series of Preferred Stock then outstanding and to the

requirements of applicable law, special meetings of stockholders of the Corporation may be called only (i) by or at the direction of the Board of Directors or
the Chairman of the Board of Directors pursuant to a written resolution adopted by the affirmative vote of the majority of the total number of directors that the
Corporation would have if there were no vacancies or (ii) prior to the Trigger Date, by the Chairman of the Board of Directors at the written request of the
holders of a majority of the voting power of the then outstanding shares of Voting Stock in the manner provided for in the Bylaws. Any business transacted at
any special meeting of stockholders shall be limited to the purpose or purposes stated in the notice of the meeting.
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ARTICLE EIGHT

 
Section 1.           Certain Acknowledgments. In recognition and anticipation that (i) certain of the directors, partners, principals, officers, members,

managers and/or employees of HC Group or its Affiliated Companies (as defined below) may serve as directors or officers of the Corporation and (ii) HC
Group and its Affiliated Companies engage and may continue to engage in the same or similar activities or related lines of business as those in which the
Corporation, directly or indirectly, may engage and/or other business activities that overlap with or compete with those in which the Corporation, directly or
indirectly, may engage, and (iii) that the Corporation and its Affiliated Companies may engage in material business transactions with HC Group and its
Affiliated Companies, and that the Corporation is expected to benefit therefrom, the provisions of this ARTICLE EIGHT are set forth to regulate and define
the conduct of certain affairs of the Corporation as they may involve HC Group and/or its Affiliated Companies and/or their respective directors, partners,
principals, officers, members, managers and/or employees, including any of the foregoing who serve as officers or directors of the Corporation (collectively,
the “Exempted Persons”), and the powers, rights, duties and liabilities of the Corporation and its officers, directors and stockholders in connection therewith.
As used in this Certificate of Incorporation, “Affiliated Companies” shall mean (a) Madison Dearborn Partners, LLC, Madison Dearborn Partners VI-A&C,
L.P., Madison Dearborn Partners VI-B, L.P. and MDP Global Investors Limited (collectively, the “MDP Group”), (b) Walgreens Company, (c) any entity that
controls, is controlled by or under common control with HC Group, the MDP Group or Walgreens Company (other than the Corporation and any company
that is controlled by the Corporation) and any investment funds managed by the MDP Group and (d) in respect of the Corporation, any company controlled
by the Corporation.

 
Section 2.           Competition and Corporate Opportunities. To the fullest extent permitted by applicable law, none of the Exempted Persons shall

have any fiduciary duty to refrain from engaging directly or indirectly in the same or similar business activities or lines of business as the Corporation or any
of its Affiliated Companies, and no Exempted Person shall be liable to the Corporation or its stockholders for breach of any fiduciary duty solely by reason of
any such activities of HC Group, its Affiliated Companies or such Exempted Person. To the fullest extent permitted by applicable law, the Corporation, on
behalf of itself and its Affiliated Companies, renounces any interest or expectancy of the Corporation and its Affiliated Companies in, or in being offered an
opportunity to participate in, business opportunities that are from time to time presented to the Exempted Persons, even if the opportunity is one that the
Corporation or its Affiliated Companies might reasonably be deemed to have pursued or had the ability or desire to pursue if granted the opportunity to do so,
and each Exempted Person shall have no duty to communicate or offer such business opportunity to the Corporation or its Affiliated Companies and, to the
fullest extent permitted by applicable law, shall not be liable to the Corporation, any of its Affiliated Companies or its stockholders for breach of any fiduciary
or other duty, as a director, officer or stockholder of the Corporation solely, by reason of the fact that HC Group, its Affiliated Companies or any such
Exempted Person pursues or acquires such business opportunity, sells, assigns, transfers or directs such business opportunity to another person or fails to
present such business opportunity, or information regarding such business opportunity, to the Corporation or any of its Affiliated Companies. Notwithstanding
anything to the contrary in this Section 2, the Corporation does not renounce any interest or expectancy it may have in (i) any business opportunity that is
expressly offered to any Exempted Person solely in his or her capacity as a director or officer of the Corporation, and not in any other capacity, or (ii) any
business opportunity that any Exempted Person first learns of in his or her capacity as a director or officer of the Corporation.
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Section 3.           Certain Matters Deemed Not Corporate Opportunities. In addition to and notwithstanding the foregoing provisions of this

ARTICLE EIGHT, a corporate opportunity shall not be deemed to belong to the Corporation if it is a business opportunity the Corporation is not financially
able or contractually permitted or legally able to undertake, or that is, from its nature, not in the line of the Corporation’s business or is of no practical
advantage to it or that is one in which the Corporation has no interest or reasonable expectancy.

 
Section 4.           Amendment of this Article. Notwithstanding anything to the contrary elsewhere contained in this Certificate of Incorporation,

subject to the rights of the holders of any series of Preferred Stock then outstanding, and in addition to any vote required by applicable law, the affirmative
vote of the holders of at least eighty percent (80%) of the voting power of the then outstanding shares of Voting Stock, voting together as a single class, shall
be required to alter, amend or repeal, or to adopt any provision inconsistent with, this ARTICLE EIGHT; provided however, that, to the fullest extent
permitted by law, neither the alteration, amendment or repeal of this ARTICLE EIGHT nor the adoption of any provision of this Certificate of Incorporation
inconsistent with this ARTICLE EIGHT shall apply to or have any effect on the liability or alleged liability of any Exempted Person for or with respect to any
activities or opportunities which such Exempted Person becomes aware prior to such alteration, amendment, repeal or adoption.

 
Section 5.            Deemed Notice. Any person or entity purchasing or otherwise acquiring or holding any interest in any shares of the Corporation

shall be deemed to have notice of and to have consented to the provisions of this ARTICLE EIGHT.
 

ARTICLE NINE
 
Section 1.           Amendments to the Bylaws. Subject to the rights of holders of any series of Preferred Stock then outstanding, in furtherance and not

in limitation of the powers conferred by law, prior to the Trigger Date, the Bylaws may be amended, altered or repealed and new bylaws made by (i) the
Board of Directors or (ii) in addition to any vote of the holders of any class or series of capital stock of the Corporation required herein (including any
resolution or certificate of designations setting forth the terms of any series of Preferred Stock) and any other vote otherwise required by applicable law, the
affirmative vote of the holders of at least a majority of the voting power of all of the then outstanding shares of Voting Stock, voting together as a single class.
On and after the Trigger Date, the Bylaws may be amended, altered or repealed and new bylaws made by (i) the Board or (ii) in addition to any of the holders
of any class or series of capital stock of the Corporation required herein (including any certificate of designation relating to any series of Preferred Stock), the
Bylaws or applicable law, the affirmative vote of the holders of at least sixty-six and two-thirds percent (66⅔%) of the voting power of the then outstanding
Voting Stock, voting together as a single class.
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Section 2.           Amendments to this Certificate of Incorporation. Subject to the rights of holders of any series of Preferred Stock then outstanding,

notwithstanding any other provision of this Certificate of Incorporation or the Bylaws, and in addition to any affirmative vote of the holders of any particular
class or series of the capital stock required by law or otherwise, no provision of ARTICLE FIVE, ARTICLE SIX, ARTICLE SEVEN, ARTICLE NINE or
ARTICLE TEN of this Certificate of Incorporation may be altered, amended or repealed in any respect, nor may any provision of this Certificate of
Incorporation or the Bylaws inconsistent therewith be adopted, unless in addition to any other vote required by this Certificate of Incorporation or otherwise
required by law, (i) prior to the Trigger Date, such alteration, amendment, repeal or adoption is approved by the affirmative vote of the holders of a majority
of the voting power of all outstanding shares of Voting Stock, voting together as a single class, and (ii) from and after the Trigger Date, such alteration,
amendment, repeal or adoption is approved by the affirmative vote of holders of at least sixty-six and two-thirds percent (66⅔%) of the voting power of all
outstanding shares of Voting Stock, voting together as a single class, at a meeting of the Corporation’s stockholders called for that purpose.

 
ARTICLE TEN

 
Section 1.            Exclusive Forum. Unless this Corporation consents in writing to the selection of an alternative forum, the Court of Chancery of the

State of Delaware (or, if the Court of Chancery does not have jurisdiction, the United States District Court for the District of Delaware) shall, to the fullest
extent permitted by law, be the sole and exclusive forum for (i) any derivative action or proceeding brought on behalf of the Corporation, (ii) any action
asserting a claim of breach of a fiduciary duty owed by any director, officer, employee or stockholder of the Corporation to the Corporation or the
Corporation’s stockholders, (iii) any action asserting a claim arising pursuant to any provision of the DGCL or as to which the DGCL confers jurisdiction on
the Court of Chancery of the State of Delaware, the Certificate of Incorporation or the Bylaws or (iv) any action asserting a claim governed by the internal
affairs doctrine.

 
Section 2.            Notice. Any Person purchasing or otherwise acquiring or holding any interest in shares of capital stock of the Corporation

(including, without limitation, shares of Common Stock) shall be deemed to have notice of and to have consented to the provisions of this ARTICLE TEN.
 

ARTICLE ELEVEN
 

If any provision or provisions of this Certificate of Incorporation shall be held to be invalid, illegal or unenforceable as applied to any circumstance
for any reason whatsoever, the validity, legality and enforceability of such provisions in any other circumstance and of the remaining provisions of this
Certificate of Incorporation (including, without limitation, each portion of any paragraph of this Certificate of Incorporation containing any such provision
held to be invalid, illegal or unenforceable that is not itself held to be invalid, illegal or unenforceable) shall not, to the fullest extent permitted by applicable
law, in any way be affected or impaired thereby.
 

99



 

 
EXHIBIT D

 
(see attached) 
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(see attached) 
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(see attached) 
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(see attached) 

 

103



 

 
EXHIBIT H

 
(see attached) 
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(see attached) 
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FINAL FORM

EXHIBIT I
 

CERTIFICATE OF AMENDMENT TO THE
CERTIFICATE OF DESIGNATIONS

OF
SERIES A CONVERTIBLE PREFERRED STOCK,

PAR VALUE $0.0001 PER SHARE,
OF

BIOSCRIP, INC.
 

BioScrip, Inc., a Delaware corporation (the “Corporation”), hereby certifies as follows:
 
FIRST: The Corporation’s Certificate of Designations of Series A Convertible Preferred Stock, par value $0.0001 per share (the “Series A Certificate

of Designations”), which was filed with the Secretary of State of the State of Delaware on March 9, 2015, is hereby amended to add the following new
Section 18 thereto:

 
18             Redemption; Conversion.

 
(a) Redemption and Conversion at the Option of the Corporation Following Merger. Notwithstanding anything to the contrary set

forth herein, immediately following the effectiveness of both the mergers (the “Mergers”) pursuant to and in accordance with the Agreement and
Plan of Merger (as amended or modified, the “Merger Agreement”), dated [ ● ], by and among the Corporation, Beta Sub Inc., a Delaware
corporation, Beta Sub, LLC, a Delaware corporation HC Group Holdings I, LLC, a Delaware limited liability company, and HC Group Holdings II,
Inc., a Delaware corporation (as amended from time to time), a copy of which shall be maintained by the Secretary of the Corporation and provided
to any stockholder of the Corporation without charge upon request (the date of the effectiveness of the Mergers, the “Redemption Date”), without
any further action on the part of the Corporation or any stockholder thereof, (i) (A) four one-hundredths (4/100) of each share of Series A Preferred
Stock issued by the Corporation on March 9, 2015 then issued and outstanding shall automatically be converted into 2.5226 shares of Common
Stock and (B) four one-hundredths (4/100) of each share of Series A Preferred Stock issued by the Corporation on July 29, 2015 then issued and
outstanding shall automatically be converted into 2.4138 shares of Common Stock and (ii) the remaining portion of all Series A Preferred Stock
(constituting ninety-six one-hundredths (96/100) of each share of Series A Preferred Stock subject to conversion pursuant to the immediately
preceding clause (i)) shall be redeemed, to the extent of funds lawfully available therefor, for an amount in cash equal to 120% of the Liquidation
Preference of such share of Series A Preferred Stock as of the Redemption Date (the “Redemption Price”), in each case in accordance with the terms
and conditions set forth in this Section 18. In the event the Redemption Date occurs on a date during a Regular Dividend Period, the Liquidation
Preference per share of Series A Preferred Stock shall include Accrued Dividends (in addition to all prior Accrued Dividends) calculated in
accordance with Section 3(a)(ii) for such partial period through the Redemption Date. For purposes of the conversion and redemption set forth in this
Section 18, each share of Series A Preferred Stock held by each holder thereof shall be aggregated with all other shares of Series A Preferred Stock
held by such holder. The Corporation shall not be required to issue any fractional shares of Common Stock resulting from the conversion of a
holder’s shares of Series A Preferred Stock as provided hereby, and, in lieu of issuing any such fractional share of Common Stock, the Corporation
may pay to the holder thereof cash in amount equal to the fair value (which shall be the last reported sale price of a share of Common Stock on the
exchange on which the shares of Common Stock are trading on the most recent day of trading prior to the Redemption Date) of the factional share of
Common Stock otherwise issuable to such holder.
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(b) Notice of Redemption and Conversion Following Merger. As promptly as practicable following the effective time of the Mergers, the

Corporation shall give notice (or cause notice to be given) to each holder of Series A Preferred Stock of the conversion and redemption on the
Redemption Date of such holder’s shares of Series A Preferred Stock, which notice may include a letter of transmittal in such form as the
Corporation determines appropriate for the surrender of the certificate(s) representing the shares of Series A Preferred Stock converted and redeemed
pursuant to this Section 18 in exchange for the shares of Common Stock into which such shares of Series A Preferred Stock shall have been
converted, and payment of the cash, if any, representing the fair value of any fractional share of Common Stock otherwise issuable to a holder
following any such conversion and the aggregate Redemption Price for the shares of Series A Preferred Stock so redeemed. Such notice shall be
given by first class mail, postage prepaid, addressed to the holders of record of the shares of Series A Preferred Stock at their respective last
addresses appearing on the books of the Corporation. Any notice mailed as provided in this Section 18(b) shall be conclusively presumed to have
been duly given, whether or not the holder receives such notice, but failure duly to give such notice by mail, or any defect in such notice or in the
mailing thereof, to any holder of shares of Series A Preferred Stock subject to conversion and redemption as provided in Section 18(a) hereof shall
not affect the validity or effectiveness of the conversion or redemption of such holder’s shares of Series A Preferred Stock or of any other shares of
Series A Preferred Stock so converted and redeemed. Each notice of redemption and conversion given to a holder shall state the place or places
where certificates representing shares of Series A Preferred Stock converted and redeemed pursuant to Section 18(a) hereof are to be surrendered in
exchange for (x) a certificate representing the aggregate number of whole shares of Common Stock into which such shares of Series A Preferred
Stock shall have been converted pursuant to Section 18(a) hereof and (y) payment of cash in an amount equal to the sum of (1) the aggregate
Redemption Price for such shares of Series A Preferred Stock plus (2) the fair value of any fractional shares of Common Stock otherwise issuable to
such holder as a result of the conversion of such holder’s shares of Series A Preferred Stock into Common Stock. If the certificate(s) representing
any shares of Series A Preferred Stock are alleged to have been lost, stolen or destroyed, the holder thereof shall surrender, in lieu of such
certificate(s), an affidavit that such certificate(s) have been lost, stolen or destroyed and an indemnity or bond in an amount the Corporation
determines to be sufficient to indemnify it against any claim that may be made against it on account of the alleged loss, theft or destruction of any
such certificate(s) or the issuance of any new certificate representing the shares of Common Stock into which such shares shall have been converted.
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(c) Effectiveness of Redemption and Conversion. Notwithstanding that any certificate(s) representing shares of Series A Preferred Stock

converted and redeemed pursuant to Section 18(a) hereof shall not have not been surrendered for cancellation and exchange, (i) from and after the
effectiveness of the conversion of a holder’s shares of Series A Preferred Stock on the Redemption Date, all shares of Series A Preferred Stock held
by such holder and so converted shall cease to be outstanding (and shall cease to accrue dividends) and shall be cancelled and retired, and the holder
of such shares shall have no further rights with respect to such shares, other than the right to receive the shares of Common Stock into which such
shares of Series A Preferred Stock shall have been converted pursuant to Section 18(a) hereof (and payment of cash in an amount equal to the fair
value of fractional shares of Common Stock otherwise issuable to such holder upon such conversion), upon compliance with the terms and
conditions of this Section 18, and (ii) from and after the redemption of a holder’s shares of Series A Preferred Stock on the Redemption Date, upon
the earlier of such time as the Corporation shall have paid or set apart for payment the Redemption Price for such shares, all shares of Series A
Preferred Stock held by such holder and so redeemed shall cease to be outstanding (and shall cease to accrue dividends) and shall be cancelled and
retired, and the holder of such shares shall have no further rights with respect to such shares, other than the right to receive the Redemption Price
thereof, without interest, upon compliance with the terms and conditions of this Section 18. At the time of the conversion and redemption provide by
Section 18(a), until surrendered as provided herein, any certificate representing shares of Series A Preferred Stock shall be deemed to represent only
the shares of Common Stock into which such shares of Series A Preferred Stock shall have been converted and the right to receive payment of the
fair value of any fractional share of Common Stock otherwise issuable upon any such conversion and of the aggregate Redemption Price for such
shares of Series A Preferred Stock so redeemed.

 
(c) Matters Regarding the Merger Agreement. In the event of a conflict between this Section 18 and any other section of this Series A

Certificate of Designations, this Section 18 shall prevail. Notwithstanding anything to the contrary in this Series A Certificate of Designations, the
transactions contemplated by the Merger Agreement shall not constitute a Change of Control, a Liquidation Event or a Deemed Liquidation Event
for purposes hereof and shall be permitted without any right, consent, notice, entitlement or other procedural requirement arising out of the
transactions contemplated by the Merger Agreement, except as set forth in this Section 18.
 
SECOND: The foregoing amendment was duly adopted by (i) the board of directors of the Corporation in accordance with the provisions of Section

242 of the General Corporation Law of the State of Delaware and (ii) the affirmative vote of holders representing not less than (a) a majority in voting power
of the outstanding shares of capital stock of the Corporation entitled to vote thereon and (b) a majority of the outstanding shares of Series A Convertible
Preferred Stock, in each case, in accordance with Section 242 of the General Corporation Law of the State of Delaware and the Series A Certificate of
Designations.
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[Signature page follows]
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IN WITNESS WHEREOF, this Certificate of Amendment to Certificate of Designations has been executed by a duly authorized officer of the

Corporation as of this __ day of 2019.
 

 BIOSCRIP, INC.
   
 By:        
 Name:
 Title:
 

 



Exhibit 10.1
 

This PREFERRED STOCK REPURCHASE AGREEMENT (this “Agreement”) dated as of March 14, 2019, among BioScrip, Inc. (the “Company”)
on the one hand and Coliseum Capital Partners, L.P., Coliseum Capital Partners II, L.P. and Blackwell Partners LLC – Series A, on the other hand (each a
“Preferred Stockholder” and collectively, the “Preferred Stockholders”).

 
WHEREAS, the Preferred Stockholders collectively own 614,177 shares (the “Preferred Shares”) of Series C Convertible Preferred Stock, par value

$0.0001 per share, of the Company (the “Series C Preferred Stock”) representing 100% of the outstanding Series C Preferred Stock;
 
WHEREAS, the Company and the Preferred Stockholders are party to that certain Registration Rights Agreement, dated March 9, 2015, as amended

by that certain Amendment No. 1 to the Registration Rights Agreement, dated June 10, 2016 and that certain Amendment No. 2 to the Registration Rights
Agreement, dated June 14, 2016 (the “Registration Rights Agreement”);

 
WHEREAS, the Preferred Stockholders desire to sell to the Company the Preferred Shares and the Company desires to repurchase the Preferred

Shares; and
 
WHEREAS, on the date hereof, the Company is entering into that certain Agreement and Plan of Merger by and among the Company, HC Group

Holdings I, LLC, a Delaware limited liability company (“Omega Parent”), HC Group Holdings II, Inc.. a Delaware corporation (“Omega”), HC Group
Holdings III, Inc., a Delaware corporation, Beta Sub, Inc., a Delaware corporation, and Beta Sub, LLC, a Delaware limited liability company (as amended or
modified, the “Merger Agreement”).

 
NOW, THEREFORE, in consideration of the premises and of the mutual representations, warranties and covenants contained herein, the parties

hereby agree as follows:
 
1.              Sale and Repurchase of the Shares. Subject to the terms of this Agreement, at the Repurchase Closing (as defined below),the Company

shall repurchase and acquire from the Preferred Stockholders, and each of the Preferred Stockholders shall sell, assign, deliver and convey to the Company
(the “Repurchase”), the Preferred Shares listed next to such Preferred Stockholder’s name on Schedule 1 to this Agreement for a purchase price of (i) an
amount in cash equal to 120% of the Liquidation Preference (as defined in the Certificate of Designations of Series C Convertible Preferred Stock of the
Corporation (the “COD”)) per Preferred Share determined as of the date of the Repurchase Closing (the “Cash Repurchase Price”) and (ii) 2.5226 fully paid,
validly issued and non-assessable shares of Common Stock of the Company, $0.0001 par value per share (the “Common Stock”), per Preferred Share (the
“Share Repurchase Consideration” and together with the Cash Repurchase Price, the “Repurchase Price”). For purposes of clause (i) of this Section 1, in the
event the Repurchase Closing occurs on a date during a Regular Dividend Period (as defined in the COD), the Liquidation Preference per Preferred Share
shall include Accrued Dividends (in addition to all prior Accrued Dividends) calculated in accordance with Section 3(a)(ii) of the COD for such partial
period. Such Repurchase Price shall be paid in full satisfaction of all obligations of the Company to the Preferred Stockholders with respect to the Preferred
Shares (including, without limitation, all dividends accrued thereon in accordance with the COD) but unpaid).

 

 



 

 
2.              Closing. The Repurchase described and provided for in this Agreement shall take place at a closing (the “Repurchase Closing”) at the

offices of Gibson, Dunn & Crutcher, LLP at 200 Park Avenue, New York, New York immediately following the Second Merger Effective Time (as defined in
the Merger Agreement) or such other date as each of the parties hereto, with the prior written consent of Omega, agrees in writing. Each Preferred
Stockholder’s obligations to sell its Preferred Shares under this Agreement shall be conditioned upon the Repurchase Closing occurring at or prior to
February 11, 2020. At the Repurchase Closing:

 
(a)           the Preferred Stockholders hereby agree to take such action as may reasonably be requested or as may be required to have the Company’s

transfer agent record the transfer of the Preferred Shares in the Company’s share registry; and
 
(b)           subject to receipt by the Company of the certificates described in clause (a) above, the Company shall (i) deliver to each of the Preferred

Stockholders an amount equal to the Cash Repurchase Price multiplied by the number of Preferred Shares being sold to the Company by the applicable
Preferred Stockholder by check or wire transfer in immediately available funds to a bank account designated by the Preferred Stockholders prior to the date
thereof and (ii) issue to each of the Preferred Stockholders that number of shares of Common Stock equal to the Share Repurchase Consideration multiplied
by the number of Preferred Shares being sold to the Company by the applicable Preferred Stockholder.

 
3.              Representations and Warranties of the Stockholders. Each Preferred Stockholder represents and warrants to the Company as to itself as

follows:
 

(a)   Such Preferred Stockholder is the legal and beneficial owner of the Preferred Shares listed next to such Preferred Stockholder’s name
on Schedule 1 to this Agreement. Each Preferred Stockholder owns such Preferred Shares outright and free and clear of any options, contracts,
agreements, liens, security interests, mortgages, pledges, charges, equities, claims or restrictions on transferability or encumbrances of any kind, or
other encumbrances.

 
(b)               The Preferred Shares listed on Schedule 1 represent all of the Series C Preferred Stock beneficially owned by the Preferred

Stockholder.
 
(c)               It has all requisite power and authority to sell and transfer the Preferred Shares to the Company in the manner provided herein.
 
(d)               It has the right, power, legal capacity and authority to enter into and perform its obligations under this Agreement, and has

obtained all required consents or approvals necessary for the execution, delivery and performance by it of this Agreement. This Agreement has been
duly executed and delivered by it, and constitutes its valid and binding obligation enforceable in accordance with its terms (except to the extent that
enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium, fraudulent transfer or other similar laws relating to creditors’
rights generally or by general principles of equity and public policy).
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(e)               As of March 14, 2019, the Liquidation Preference (including Accrued Dividends) with respect to the Preferred Shares is

$157.746 per Preferred Share and $96,883,945 in the aggregate.
 

4.              Representations and Warranties of the Company. The Company represents and warrants to the Preferred Stockholder as follows:
 

(a)               The Company is a corporation duly organized, validly existing and in good standing under the laws of the State of Delaware.
 
(b)               The Company has the corporate power and authority to enter into this Agreement and to perform its obligations hereunder. This

Agreement constitutes the valid and binding obligation of the Company enforceable in accordance with its terms (except to the extent that
enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium, fraudulent transfer or other similar laws relating to creditors’
rights generally or by general principles of equity and public policy).

 
(c)               The Board of Directors of the Company has approved the execution and delivery of this Agreement and the consummation of

the transactions hereunder.
 
(d)               At the Repurchase Closing, the Company will have duly authorized a sufficient number of shares of Common Stock to

consummate the Repurchase Closing, and when issued, all shares of Common Stock issued as Share Repurchase Consideration under this Agreement
will be fully paid, validly issued and non-assessable, and not subject to any transfer restrictions other than pursuant to applicable law, and no
stockholder of the Company will have any preemptive right of subscription or purchase in respect thereof.

 
(e)               At the Repurchase Closing, the Company’s repurchase of the Preferred Shares under this Agreement will comply with Section

160 of the General Corporation Law of the State of Delaware.
 
(f)    As of March 14, 2019, the Liquidation Preference (including Accrued Dividends) with respect to the Preferred Shares is $157.746 per

Preferred Share and $96,883,945 in the aggregate.
 

5.              No Transfers or Conversions. Following the execution hereof and until the Repurchase Closing, each of the Preferred Stockholders agrees
not to, and to cause its affiliates not to, (i) directly or indirectly, sell, transfer, assign, pledge, tender, convert, exchange or encumber or otherwise dispose of
any of the Preferred Shares or (ii) exercise its right to convert the Preferred Shares into shares of Common Stock pursuant to Section 6 of the COD.

 
6.              Termination. This Agreement (other than Sections 6, 9 and 13-24, which shall survive the termination) shall terminate automatically and

shall have no further force and effect as of the earliest to occur of (i) such date and time as the Merger Agreement shall be validly terminated in accordance
with the terms and provisions thereof, and (ii) the effectiveness of a written agreement executed by the parties hereto and Omega to terminate this Agreement.
Upon termination or expiration of this Agreement, no party shall have any further obligations or liabilities under this Agreement (other than Sections 6, 9 and
13-24, which shall survive the termination); provided, however, that such termination or expiration shall not relieve any party from liability for any willful
and material breach of this Agreement prior to termination or expiration thereof. “Business Day” means any day other than a Saturday, a Sunday or a day on
which banks in New York, New York or Chicago, Illinois are authorized or required by applicable law to be closed.
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7.              Registration Rights Waiver. The execution and delivery of this Agreement by the Preferred Stockholders, which represent a Majority-in-

Interest (as defined in the Registration Rights Agreement) of the Holders (as defined in the Registration Rights Agreement) under the Registration Rights
Agreement, shall be deemed a consent by the Preferred Stockholders, in their capacities as Holders, under Section 9 (Preservation of Rights) of the
Registration Rights Agreement with respect to the registration rights to be granted to Omega Parent in connection with the Merger Agreement and any reverse
stock splits that may be effected by the Company following the Repurchase Closing.

 
8.                  Waiver of Rights. The execution and delivery of this Agreement by the Company and the Preferred Stockholders shall constitute the

express waiver by the Preferred Stockholders of any right, notice, consent, entitlement or other procedural requirement arising as a result of the share
issuances and other transactions contemplated by the Merger Agreement, under the Second Amended and Restated Certificate of Incorporation of the
Company, as amended, the Amended and Restated Bylaws of the Company and the COD, in each case, that may be applicable to, and inconsistent with, the
transactions contemplated by this Agreement or the Merger Agreement, including its right to convert the Preferred Shares into shares of Common Stock
pursuant to Section 6 of the COD.

 
9.                  Indemnification.
 

(a)   The Company shall indemnify, defend and hold harmless the Preferred Stockholders and each officer, director, member, partner,
affiliate, employee, agent and representative of the Preferred Stockholders (collectively, the “Stockholder Indemnitees”) against all claims, actions,
judgments, liabilities, losses, and damages, together with all reasonable and properly documented costs and expenses related thereto (including
reasonable legal fees and expenses, collectively, “Losses”)) relating to or arising from (i) the execution or delivery of this Agreement, the
Repurchase Closing or the performance by any Preferred Stockholder of its obligations under this Agreement, or (ii) the execution and delivery of
the voting agreement entered into by the Preferred Stockholders with Omega Parent and Omega relating to the Merger Agreement (the “Voting
Agreement”) or the performance by any Preferred Stockholder of its obligations under the Voting Agreement, in each case except to the extent that
any such Losses are attributable to the breach of this Agreement or the Voting Agreement by the Preferred Stockholder or the willful misconduct or
fraud of such Stockholder Indemnitee. In the event that any Stockholder Indemnitee claims any such right of indemnification, such Stockholder
Indemnitee shall provide to the Company prompt written notice thereof, together with reasonable detail regarding such claims (provided that the
failure to so notify shall not relieve the Company from its obligations under this Section 9 except to the extent that the Company forfeits rights or
defenses by reason of such failure) and in the event such claims involved third party claims, allow the Company to defend and settle such claims on
the Stockholder Indemnitee’s behalf; provided, however, that the Company shall keep the Stockholder Indemnitee reasonably apprised of the status
of the defense of any such third party claim and such Stockholder Indemnitee shall have the right to participate in such defense and to employ
counsel of its choice for such purpose, and the fees and expenses of such separate counsel shall be borne by the Stockholder Indemnitee, except that
such fees and expenses (to the extent reasonable, documented and out-of-pocket) shall be borne by the Company (i) to the extent incurred prior to the
date the Company assumed control of such defense, (ii) if the Stockholder Indemnitee reasonably shall have concluded (upon advice of its counsel)
that there may be one or more legal defenses available to such Stockholder Indemnitee that cannot reasonably be asserted by the Company on behalf
of the Stockholder Indemnitee, in which case the fees and expenses (to the extent reasonable, documented and out-of-pocket) incurred by the
Stockholder Indemnitee in asserting any such legal defenses shall be borne by the Company, or (iii) if the Stockholder Indemnitee reasonably shall
have concluded (upon advice of its counsel) that the Company has conflicting legal positions from the Stockholder Indemnitee with respect to such
third party claims or that representation of such Stockholder Indemnitee by the counsel retained by the Company would be inappropriate due to
actual or potential differing interests between such Stockholder Indemnitee and any other party represented by such counsel with respect to such
third party claim, in which case the Company shall not have the right to assume the defense of such claims against the Stockholder Indemnitee and
all fees and expenses (to the extent reasonable, documented and out-of-pocket) incurred by the Stockholder Indemnitee in connection with such third
party claims shall be indemnified by the Company. If the Company fails to assume the defense of any claims in accordance with the above, the
Stockholder Indemnitee shall have the sole right to defend and settle any such third party claims; provided that such right to settle shall be subject to
the prior written consent of the Company (not to be unreasonably conditioned, delayed or withheld). Except as provided above, the Company shall
promptly reimburse each Stockholder Indemnitee for any reasonable and properly documented legal and any other necessary out-of-pocket expenses
incurred by such Stockholder Indemnitee in connection with investigating and defending any such Losses. The Company agrees that it will not,
without the Stockholder Indemnitee’s prior written consent, settle or compromise any claim or consent to entry of any judgment in respect thereto in
any pending or threatened action, suit, claim or proceeding in respect of which indemnification has been sought hereunder unless such settlement or
compromise does not require the payment of money by such Stockholder Indemnitee, does not impose any other obligation on such Stockholder
Indemnitee, does not subject such Stockholder Indemnitee to any injunction or restrictive covenants, and includes an unconditional release of such
Stockholder Indemnitee from all liability arising out of such action, suit, claim or proceeding. As of the date hereof, the Preferred Stockholders are
not aware of any occurrences, events or circumstances that would reasonably be expected to result in a claim for indemnification under this Section
9. The obligations under this Section 9 shall survive the consummation of the transactions contemplated by this Agreement.
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(b)   The foregoing right to indemnity and advancement of expenses shall be in addition to any rights that the Stockholder Indemnitee may

have at common law, pursuant to contract or otherwise (both as to action in his or its official capacity and as to action in another capacity while
holding such position or related to the Company). Each of the parties hereto acknowledges that certain Stockholder Indemnitees may have certain
rights to indemnification, advancement of expenses and/or insurance provided by the the Preferred Stockholder or the affiliates of a Preferred
Stockholder (collectively, the “Other Indemnitors”) and hereby agrees that the Company and its affiliates are, collectively, the indemnitor of first
resort (it being understood, for the avoidance of doubt, that the obligations of the Other Indemnitor, if any, are secondary and any obligation of the
Company to provide indemnification (including, without limitation, through director or officer insurance policies) for the same expenses or liabilities
incurred by the Stockholder Indemnitees are primary).

 
10.              Warrant Acknowledgment and Agreement. The execution and delivery of this Agreement by the Preferred Stockholders shall constitute

the express acknowledgment by and agreement of the Preferred Stockholders that any Warrant Certificates (as defined in the 2015 Warrant Agreement) issued
pursuant to the 2015 Warrant Agreement (a) are not entitled to any antidilution or other adjustments as of the date hereof and (b) shall not be subject to any
antidilution or other adjustments arising as a result of the share issuances and other transactions contemplated by the Merger Agreement, this Agreement and
that certain letter agreement, dated as of the date hereof, between the Company and ASSF IV AIV B Holdings, L.P., including any adjustments to the Exercise
Price (as defined in the 2015 Warrant Agreement) of such Warrant Certificates pursuant to Section 4 of the 2015 Warrant Agreement. For purposes of this
Agreement, “2015 Warrant Agreement” means that certain Warrant Agreement, dated as of March 9, 2015, by and among the Company and the purchasers
party thereto. For the avoidance of doubt, the 2015 Warrant Agreement and Warrant Certificates issued thereunder shall remain in full force and effect
following the Repurchase Closing. The Company and the Preferred Stockholders agree that this Section 10 constitutes an amendment of the 2015 Warrant
Agreement and that they shall take such actions as may be reasonably requested by another party or Omega to effectuate such amendment.

 
11.              Release. Effective (i) as of the Repurchase Closing with respect to Series C Preferred Stock, and (ii) as of the date of redemption with

respect to Series A Preferred Stock, each Preferred Stockholder, on behalf of itself and its successors, assigns, Representatives (as defined in the Merger
Agreement) and any other person or entity claiming by, through, or under any of the foregoing, hereby unconditionally and irrevocably acquits, remises,
discharges and forever releases the Company and its Affiliates (as defined in the Merger Agreement) and its Representatives (as defined in the Merger
Agreement) from any and all claims, demands, damages, judgments, causes of action, liabilities and obligations of every kind whatsoever, whether accrued or
fixed, absolute or contingent, matured or unmatured or determined or determinable, arising out of or relating to each such Preferred Stockholder’s ownership
of the Preferred Shares (provided, that in the case of Blackwell, only to the extent arising out of or relating to Blackwell’s ownership of Preferred Shares at
any time that are subject to any investment management agreement between Blackwell and Coliseum Capital Management, LLC as listed on Schedule 1).
Notwithstanding the foregoing, the Preferred Stockholders are not hereby releasing their rights with respect to (i) the 2015 Warrant Agreement and the
Warrant Certificates issued thereunder other than as otherwise set forth in this Agreement and with respect to any liabilities or obligations with respect to
breaches of any representations, warranties, or agreements therein arising prior to the Repurchase Closing and (ii) any rights or obligations set forth in this
Agreement. Each Preferred Stockholder hereby agrees that the contracts pursuant to which such Preferred Stockholder obtained the Preferred Shares shall,
effective as of the Repurchase Closing, be terminated in their entirety and no party thereto shall have any further rights, duties, liabilities or obligations in
connection therewith or arising thereunder.
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12.              Disclosure. The Company shall provide each Preferred Stockholder with a draft of any disclosure documents, filings or press releases

referencing, describing or filing this Agreement a reasonable period of time prior to the filing or publication thereof, and shall consider in good faith any
comments made by each Preferred Stockholder with respect thereto received within twenty-four (24) hours after such drafts were delivered to the Preferred
Stockholders.

 
13.              Tax Treatment. For federal income tax purposes (and applicable state and local tax purposes), the parties acknowledge and agree that the

Repurchase is intended to be taxable exchange governed by Section 1001 of the Code. The parties will file all tax returns in a manner consistent with such
intent and shall not take an inconsistent position on any tax return or in any audit or similar proceeding.

 
14.              Governing Law; Venue. All terms of and rights under this Agreement shall be governed by and construed in accordance with the laws of

the State of Delaware, without giving effect to principles of conflicts of law. Each of the parties irrevocably agrees that any legal action or proceeding arising
out of or relating to this Agreement brought by any party against any other party shall be brought and determined in the Court of Chancery of the State of
Delaware; provided, however, that if jurisdiction is not then available in the Court of Chancery of the State of Delaware, then any such legal action or
proceeding may be brought in any federal court located in the State of Delaware or any other Delaware state court. Each of the parties hereby irrevocably
submits to the jurisdiction of the aforesaid courts for itself and with respect to its property, generally and unconditionally, with regard to any such action or
proceeding arising out of or relating to this Agreement and the transactions contemplated hereby. Each of the parties agrees not to commence any action, suit
or proceeding relating thereto except in the courts described above in Delaware, other than actions in any court of competent jurisdiction to enforce any
judgment, decree or award rendered by any such court in Delaware as described herein. Each of the parties further agrees that notice as provided herein shall
constitute sufficient service of process and the parties further waive any argument that such service is insufficient. Each of the parties hereby irrevocably and
unconditionally waives, and agrees not to assert, by way of motion or as a defense, counterclaim or otherwise, in any action or proceeding arising out of or
relating to this Agreement or the transactions contemplated hereby, (a) any claim that it is not personally subject to the jurisdiction of the courts in Delaware
as described herein for any reason, (b) that it or its property is exempt or immune from jurisdiction of any such court or from any legal process commenced in
such courts (whether through service of notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of judgment or
otherwise) and (c) that (i) the suit, action or proceeding in any such court is brought in an inconvenient forum, (ii) the venue of such suit, action or proceeding
is improper or (iii) this Agreement, or the subject matter hereof, may not be enforced in or by such courts.
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15.              Waiver of Jury Trial. EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY THAT MAY ARISE

PURSUANT TO THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE EACH PARTY
HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT THAT SUCH PARTY MAY HAVE TO A TRIAL BY JURY IN
RESPECT OF ANY LEGAL PROCEEDING (WHETHER FOR BREACH OF CONTRACT, TORTIOUS CONDUCT OR OTHERWISE) DIRECTLY OR
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY. EACH PARTY
ACKNOWLEDGES AND AGREES THAT (i) NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED,
EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE
FOREGOING WAIVER; (ii) IT UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER; (iii) IT MAKES THIS WAIVER
VOLUNTARILY; AND (iv) IT HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL
WAIVERS AND CERTIFICATIONS IN THIS SECTION 15.

 
16.              Entire Agreement. This Agreement sets forth the entire agreement and understanding between the parties as to the subject matter hereof

and supersedes all prior oral and written and all contemporaneous oral discussions, agreements and understandings of any kind or nature.
 
17.              Severability. If any term of this Agreement is invalid, unlawful or incapable of being enforced by reason of any rule of law or public

policy, all other terms (or parts thereof) set forth herein which can be given effect without the invalid, unlawful or unenforceable term will, nevertheless,
remain in full force and effect, and no term herein (or parts thereof) set forth will be deemed dependent upon any other such term unless so expressed herein.

 
18.              Remedies. In the event of a breach by any party to this Agreement of its obligations under this Agreement, any party injured by such

breach, in addition to being entitled to exercise all rights granted by law, including recovery of damages, shall be entitled to specific performance of its rights
under this Agreement. The parties agree that the provisions of this Agreement shall be specifically enforceable, it being agreed by the parties that the remedy
at law, including monetary damages, for breach of any such provision will be inadequate compensation for any loss and that any defense in any action for
specific performance that a remedy at law would be adequate is hereby waived.
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19.              Further Assurances. Each party shall cooperate and take such action as may be reasonably requested by another party in order to carry

out the provisions and purposes of this Agreement.
 
20.              Assignment; Binding Effect. This Agreement shall not be assigned by operation of law or otherwise by any party hereto without the prior

written consent of the other parties hereto. This Agreement shall inure to the benefit of and be binding upon the parties hereto and their respective permitted
successors and assigns.

 
21.              Amendment; Waiver. Any term of this Agreement may be amended and the observance of any such term may be waived (either

generally or in a particular instance) only with the prior written consent of the Company, Omega and each of the Preferred Stockholders.
 
22.              Counterparts. This Agreement may be executed in two counterparts, each of which shall be deemed an original, but which together shall

constitute one and the same instrument. Delivery of an executed counterpart of a signature page to this Agreement by facsimile shall be as effective as
delivery of a manually executed counterpart to this Agreement.

 
23.              Expenses. All fees and expenses incurred in connection herewith and the transactions contemplated hereby shall be paid by the party

incurring such expenses, whether or not the Mergers are consummated.
 
24.              Third Party Beneficiary. The parties hereto acknowledge and agree that Omega is an express third party beneficiary of this Agreement

and shall have the right to enforce this agreement and rely upon the representations and warranties set forth herein.
 

[The remainder of this page has intentionally been left blank]
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IN WITNESS WHEREOF, the parties have executed this Agreement with the intent that it be effective on the date first above written.
 

 BIOSCRIP, INC.
  
 By:  /s/ Daniel Greenleaf
  Name: Daniel Greenleaf
  Title: President
   
   
 COLISEUM CAPITAL PARTNERS, L.P.
  
 By: Coliseum Capital, LLC, its general partner
  
 By: /s/ Christopher Shackelton
  Name: Christopher Shackelton
  Title: Manager
   
   
 COLISEUM CAPITAL PARTNERS II, L.P.
  
 By: Coliseum Capital, LLC, its general partner
  
 By: /s/ Christopher Shackelton
  Name: Christopher Shackelton
  Title: Manager
   
   
 BLACKWELL PARTNERS LLC – SERIES A
  
 By: Coliseum Capital Management, LLC, Attorney-in-Fact
  
 By: /s/ Christopher Shackelton
  Name: Christopher Shackelton
  Title: Managing Partner

 
 

 



 

 
SCHEDULE 1

 
 
Name of Stockholder   Number of shares of Series C Preferred Stock
COLISEUM CAPITAL PARTNERS, L.P.   386,655
COLISEUM CAPITAL PARTNERS II, L.P.   86,520
BLACKWELL PARTNERS LLC - SERIES A   141,002
    
Total:   614,177

 
 

 
 

 
 

 
 



Exhibit 10.2
 
 

BIOSCRIP, INC.
__________________________

 
FORM OF AMENDED AND RESTATED WARRANT AGREEMENT

__________________________
 

Dated As Of March 14, 2019
Warrants to Purchase shares of Common Stock

 
BIOSCRIP, INC.

 
Amended and Restated Warrant Agreement

____________________________
 

Warrants For Common Stock
 

AMENDED AND RESTATED WARRANT AGREEMENT, dated as March 14, 2019, among BioScrip, Inc., a Delaware corporation (together with
its successors and assigns, the “Company”) and the holders undersigned hereto (collectively and together with each of their respective successors and assigns,
the “Holders”). Capitalized terms shall have the meaning specified in Section 5.1 hereof.

RECITALS
 

WHEREAS, on the terms of the Warrant Purchase Agreement (the “Original Warrant Agreement”), dated as June 29, 2017, among the Company
and the Original Purchasers party thereto, the Original Purchasers agreed to acquire from the Company, and the Company agreed to issue to the Original
Purchasers, Warrants to purchase 4.99% of the Fully Diluted Common Stock (as defined in the Original Warrant Agreement) outstanding on the date of any
exercise of the Warrants (less the percentage of the shares of Common Stock previously issued pursuant to the Warrants from time to time as a result of any
partial exercise of the Warrants as set forth herein);

 
WHEREAS, the Company is party to an Agreement and Plan of Merger (the “Merger Agreement”), dated as of March 14, 2019, by and among the

Company, HC Group Holdings II, Inc., a Delaware corporation (“Omega”), Beta Sub, LLC, a Delaware limited liability company (“Merger Sub LLC”), and
certain other parties signatory thereto, pursuant to which Omega will be merged with and into a newly formed subsidiary of the Company with Omega
continuing as the surviving entity (the “Surviving Corporation”) (the “First Merger”), immediately following which the Surviving Corporation will be merged
with and into Merger Sub LLC, with Merger Sub LLC continuing as the surviving entity (the “Second Merger”);

 
WHEREAS, the undersigned Holders collectively own 100% of the Warrants issued pursuant to the Original Warrant Agreement;
 
WHEREAS, in connection with, and conditioned upon, the consummation of the First Merger in accordance with the Merger Agreement, the

Company and the Holders wish to amend and restate the Original Warrant Agreement so as to fix the number of shares of Common Stock issuable upon
exercise of the Warrants at 8,287,317 shares in the aggregate, with each Holder having a Warrant to purchase the number of shares of Common Stock set forth
on Annex 1 hereto; and

 
WHEREAS, the Company and the Holders wish to enter into this Agreement to amend and restate the terms of the Warrants.
 

AGREEMENT
 

NOW, THEREFORE, in consideration of the premises and the mutual agreements set forth herein, the parties to this Agreement hereby agree to
amend and restate the Original Warrant Agreement as follows:
 
1. FORM, EXECUTION AND TRANSFER OF WARRANT CERTIFICATES.

 
1.1 Form of Warrant Certificates.
 
The Warrant Certificates shall be in the form set forth in Attachment A hereto. The Warrant Certificates may have such letters, numbers or other

marks of identification or designation as may be required to comply with any law or with any rule or regulation of any governmental authority, stock
exchange or self-regulatory organization made pursuant thereto (“Law”). Each Warrant Certificate shall be initially dated as of June 29, 2017 and
subsequently dated the date of issuance thereof by the Company upon transfer or exchange. Each Warrant Certificate shall represent the right to purchase the
number of shares of Common Stock set forth in such Warrant Certificate at a price per share of Common Stock equal to the Exercise Price applicable to that
Warrant Certificate; provided, that the number of shares of Common Stock issuable upon exercise of the Warrants and the Exercise Price thereof shall be
subject to adjustment as provided herein. The aggregate amount of shares of Common Stock issuable upon exercise of all Warrants as of the Second Merger
Effective Time shall be 8,287,317, subject to adjustment as of the Second Merger Effective Time as provided herein, with each Holder having a Warrant to
purchase the number of shares of Common Stock set forth on Annex 1 hereto.

 

 



 

  
1.2 Execution of Warrant Certificates; Registration Books.
 

(a) Execution of Warrant Certificates. The Warrant Certificates shall be executed on behalf of the Company by an officer of the Company
authorized by the Board of Directors. In case the officer of the Company who shall have signed any Warrant Certificate shall cease to be such an officer of the
Company before issuance and delivery by the Company of such Warrant Certificate, such Warrant Certificate nevertheless may be issued and delivered with
the same force and effect as though the individual who signed such Warrant Certificate had not ceased to be such an officer of the Company, and any Warrant
Certificate may be signed on behalf of the Company by any individual who, at the actual date of the execution of such Warrant Certificate, shall be a proper
officer of the Company to sign such Warrant Certificate, although at the date of the execution of this Agreement any such individual was not such an officer.

 
(b) Registration Books. The Company will keep or cause to be kept at its office, maintained at the address of the Company referenced in

Section 6.6, at the Company’s transfer agent, or at such other office of the Company of which the Company shall have given notice to each holder of Warrant
Certificates, books for registration and transfer of the Warrant Certificates issued hereunder. Such books shall show the names and addresses of the respective
holders of the Warrant Certificates, the registration number and date of each of the Warrant Certificates and the Denomination thereof.

 
1.3 Transfer, Split Up, Combination and Exchange of Warrant Certificates; Lost or Stolen Warrant Certificates.

 
(a) Transfer, Split Up, etc.
 

(i) Transfer. Subject to compliance with the Securities Act, any applicable state securities laws and the Company’s
organizational documents, any Warrant Certificate (or portion thereof), with or without other Warrant Certificates, may be transferred to any Person for a
Warrant Certificate or Warrant Certificates in an aggregate like Denomination as the Warrant Certificate or Warrant Certificates (or portions thereof)
surrendered then entitled such registered holder to purchase. Any registered holder desiring to transfer any Warrant Certificate shall make such request in
writing delivered to the Company, which request shall include the identity of the Transferee and the aggregate Denomination of Warrants to be transferred,
and shall surrender the Warrant Certificate or Warrant Certificates (or portions thereof) to be transferred at the office of the Company referenced in Section
6.6, whereupon the Company shall deliver promptly to such Transferee a Warrant Certificate or Warrant Certificates, as the case may be, as so requested,
which Warrant Certificate or Warrant Certificates shall evidence, collectively, the same aggregate Denomination of Warrants as the Warrant Certificate or
Warrant Certificates (or portions thereof) so surrendered for transfer and shall issue a new Warrant Certificate to the transferor representing the Warrants
retained by the Transferor if such transfer involved less than the entire Denomination of Warrants held by such Transferor.

 
(ii) Split Up, Combination, Exchange, etc. Any Warrant Certificate, with or without other Warrant Certificates, may be split up,

combined or exchanged for another Warrant Certificate or Warrant Certificates, in an aggregate like Denomination as the Warrant Certificate or Warrant
Certificates surrendered then entitle such registered holder to purchase. Any registered holder desiring to split up, combine or exchange any Warrant
Certificate shall make such request in writing delivered to the Company, and shall surrender the Warrant Certificate or Warrant Certificates to be split up,
combined or exchanged at the office of the Company referenced in Section 6.6, whereupon the Company shall deliver promptly to such registered holder a
Warrant Certificate or Warrant Certificates, as the case may be, as so requested, which Warrant Certificate or Warrant Certificates shall evidence, collectively,
the same aggregate Denomination as the Warrant Certificate or Warrant Certificates so surrendered for split-up, combination or exchange.

 
(b) Loss, Theft, etc. Upon receipt by the Company of evidence reasonably satisfactory to it of the ownership of, and the loss, theft,

destruction or mutilation of, any Warrant Certificate, and:
 

(i) in the case of loss, theft or destruction, an affidavit of loss, together with a customary and reasonable indemnity reasonably
satisfactory to the Company; or

 
(ii) in the case of mutilation, upon surrender and cancellation thereof;
 

the Company at its own expense will execute and deliver, in lieu thereof, a new Warrant Certificate, dated the date of such lost, stolen, destroyed or
mutilated Warrant Certificate and of like tenor, in lieu of the lost, stolen, destroyed or mutilated Warrant Certificate and evidencing the same Denomination as
the Warrant Certificate so lost, stolen, destroyed or mutilated.

 

 



 

 
1.4 Subsequent Issuance of Warrant Certificates.
 
Subsequent to the original issuance, no Warrant Certificates shall be issued except:
 

(a) Warrant Certificates issued upon any transfer, combination, split up or exchange of Warrants pursuant to Section 1.3(a);
 
(b) Warrant Certificates issued in replacement of mutilated, destroyed, lost or stolen Warrant Certificates pursuant to Section 1.3(b);
 
(c) Warrant Certificates issued pursuant to Section 2.3 upon the partial exercise of any Warrant Certificate to evidence the unexercised

portion of such Warrant Certificate; and
 
(d) Warrant Certificates to reflect any adjustments pursuant to Section 4.
 

1.5 Effect of Issuance in Registered Form.
 
Every holder of a Warrant Certificate by accepting the same consents and agrees with the Company and with every other holder of a Warrant

Certificate that:
 

(a) the Warrant Certificates, to the extent then currently transferable, are transferable only on the registry books of the Company if and when
surrendered at the office of the Company referenced in Section 6.5, duly endorsed or accompanied by an instrument of transfer (in the form attached thereto)
and payment of any applicable transfer, stamp or issue tax (a “Tax”); and

 
(b) the Company may deem and treat the Person in whose name each Warrant Certificate is registered as the absolute owner thereof and of

the Warrants evidenced thereby (notwithstanding any notations of ownership or writing on the Warrant Certificates made by anyone other than the Company)
for all purposes whatsoever, and the Company shall not be affected by any notice to the contrary.

 
2. EXERCISE OF WARRANTS; PAYMENT OF EXERCISE PRICE.
 

2.1 Exercise of Warrants.
 

(a) Manner of Exercise. At any time and from time to time prior to the Expiration Time, the holder of any Warrant Certificate may exercise
the Warrants evidenced thereby, in whole or in any part, by surrender to the Company, at its office referenced in Section 6.6, of such Warrant Certificate,
together with a duly executed election to purchase (a form of which is attached to each Warrant Certificate) and payment of the applicable Exercise Price for
each share of Common Stock with respect to which the Warrants are then being exercised and an amount equal to any applicable Tax (if not payable by the
Company as provided in Section 3.3). Such Exercise Price shall be payable in cash or by withholding of shares of Common Stock into which the Warrants are
being exercised pursuant to Section 2.1(b).

 
(b) Payment in Cash or by Withholding of Common Stock. Upon exercise of any Warrants, the holder of a Warrant Certificate may pay

the Exercise Price by either (i) certified or official bank check payable to the order of the Company or by wire transfer of immediately available funds to the
account of the Company designated in writing by the Company or (ii) instructing the Company to withhold that number of shares of Common Stock (or
fraction thereof) then issuable upon such exercise with an aggregate Market Price as of such exercise date equal to the aggregate Exercise Price. The
Company acknowledges that the provisions of this clause are intended, in part, to ensure that a full or partial exchange of a Warrant Certificate will qualify as
a conversion, within the meaning of paragraph (d)(3)(ii) of Rule 144 under the Securities Act.

 
(c) Fractional shares of Common Stock. The Company may, in accordance with Section 2.6, pay the exercising holder cash in lieu of

issuing a fractional share in connection with an exercise of Warrants; provided that, if it does not issue a fractional share in such circumstances, it will make
such cash payment.

 
2.2 Issuance of Common Stock.
 
Upon timely receipt of a Warrant Certificate, accompanied by the form of election to purchase duly executed, and payment of the Exercise Price for

each of the shares of the Common Stock to be purchased and by an amount equal to any applicable Tax (if not payable by the Company as provided in
Section 3.3), the Company shall thereupon promptly cause certificates representing the number of whole shares of Common Stock then being purchased to be
delivered to or upon the order of the registered holder of such Warrant Certificate, registered in such name or names as may be designated by such holder,
and, promptly after such receipt deliver the cash, if any, to be paid in lieu of fractional shares pursuant to Section 2.6 to or upon the order of the registered
holder of such Warrant Certificate.

 

 



 

 
2.3 Unexercised Warrants.
 
In the event that the registered holder of any Warrant Certificate shall exercise less than all the Warrants evidenced thereby, a new Warrant

Certificate evidencing a number of unexercised Warrants shall be issued by the Company to the registered holder of such Warrant Certificate or to its duly
authorized assigns.

 
2.4 Cancellation and Destruction of Warrant Certificates.
 
All Warrant Certificates surrendered to the Company for the purpose of exercise, payment of the Exercise Price, exchange, substitution or transfer

shall be cancelled by it, and no Warrant Certificates shall be issued in lieu thereof except as expressly permitted by any of the provisions of this Agreement.
The Company shall cancel and retire any other Warrant Certificates purchased or acquired by the Company.

 
2.5 Expiration.
 
All Warrants that have not been exercised or purchased in accordance with the provisions of this Agreement shall expire and all rights of holders of

such Warrants hereunder shall terminate and cease at the Expiration Time.
 
2.6 Fractional shares of Common Stock.
 
The Company shall not be required to issue fractional shares of Common Stock upon the exercise of any Warrant. If fractional shares are not issued

upon the exercise of any Warrant, there shall be paid to the holder thereof, in lieu of any fractional share of Common Stock resulting therefrom, an amount of
cash equal to the product of:

 
(a) the fractional amount of such share of Common Stock; and
 
(b) the Market Price, as determined on the trading day immediately prior to the date of exercise of such Warrant.
 

2.7 RESERVED
 

3. AGREEMENTS OF THE COMPANY.
 

3.1 Reservation of Common Stock.
 
The Company covenants and agrees that it will at all times cause to be reserved and kept available out of its authorized and unissued shares of

treasury shares of Common Stock such number of shares of Common Stock as will be sufficient to permit the exercise in full of all Warrants issued hereunder
into Common Stock.

 
3.2 Common Stock to be Duly Authorized and Issued, Fully Paid and Nonassessable, etc; Compliance with Law
 
The Company covenants and agrees that it will take all such action as may be necessary to ensure that all shares of Common Stock delivered upon

the exercise of any Warrant and the payment of the Exercise Price pursuant to Section 2.1 (in each case, at the time of delivery of the certificates representing
such shares of Common Stock) shall (a) be duly and validly authorized and issued and fully paid and nonassessable, free of any preemptive rights in favor of
any Person in respect of such issuance and free of any security interest, pledge, mortgage, lien, charge or other encumbrance created by, or arising out of
actions of, the Company, in each case other than (i) resulting from the actions and circumstances of the holder of such shares of Common Stock, (ii) to the
extent imposed by applicable laws or (iii) in the Company’s organizational documents and (b) be issued without violation of any applicable Law.

 
3.3 Taxes.
 
The Company covenants and agrees that it will pay when due and payable any and all Taxes and charges that may be payable in respect of the initial

issuance or delivery of:
 

(a) each Warrant Certificate;
 
(b) each Warrant Certificate issued in exchange for any other Warrant Certificate pursuant to Section 1.3, Section 2.3 or Section 4; and
 
(c) each share of Common Stock issued upon the exercise of any Warrant.
 

 



 

 
The Company shall not, however, be required to:
 

(i) pay any Tax that may be payable in respect of the transfer or delivery of Warrant Certificates in a name other than that of the registered
holder of the Warrant Certificate surrendered for exercise, conversion, transfer or exchange (any such Tax being payable by the holder of such certificate at
the time of surrender); or

 
(ii) issue or deliver any such certificates referred to in the foregoing clause (i) until any such Tax referred to in the foregoing clause (i) shall

have been paid.
 

3.4 Common Stock Record Date.
 
Each Person in whose name any certificate for shares of Common Stock is issued upon the exercise of Warrants shall for all purposes be deemed to

have become the holder of record of the Common Stock represented thereby on, and such certificates (if any) shall be dated, the date upon which the Warrant
Certificate evidencing such Warrants was duly surrendered with an election to purchase attached thereto duly executed and payment of the aggregate Exercise
Price (and any applicable Taxes, if payable by such Person) was made.

 
3.5 Rights in Respect of Common Stock.
 
Prior to the exercise of the Warrants evidenced thereby, the holder of a Warrant Certificate shall not be entitled to any rights of a stockholder of the

Company with respect to the Common Stock into which the Warrants shall be exercisable, including, without limitation, the right to vote in respect of any
matter upon which the holders of Common Stock may vote, the right to receive any distributions of cash or property and, except as expressly set forth herein,
the right to receive any notice of any proceedings of the Company. Prior to the exercise of the Warrants evidenced thereby, the holders of the Warrant
Certificates shall not have as such any obligation in respect of any assessment or any other obligation or liability as a stockholder of the Company, whether
such obligations or liabilities are asserted by the Company or by creditors of the Company.

 
3.6 Noncircumvention.
 
The Company hereby covenants and agrees that the Company will not, by amendment of its charter, bylaws or through any reorganization, transfer

of assets, consolidation, merger, scheme of arrangement, dissolution, issue or sale of securities, or any other voluntary action, avoid or seek to avoid the
observance or performance of any of the terms of this Warrant Agreement, and will at all times in good faith carry out all the provisions of this Warrant
Agreement.

 
4. ANTI-DILUTION ADJUSTMENTS.
 

4.1 Adjustments.
 
The number of shares of Common Stock purchasable upon the exercise of each Warrant, and the Exercise Price, shall be subject to adjustment as set

forth in this Section 4; provided that no adjustment of the Exercise Price shall result in an increase in the Exercise Price.
 
4.2 Stock Splits, Subdivisions, Reclassifications or Combinations.
 
If the Company shall (i) declare and pay a dividend or make a distribution on its Common Stock in shares of Common Stock, (ii) subdivide or

reclassify the outstanding shares of Common Stock into a greater number of shares, or (iii) combine or reclassify the outstanding shares of Common Stock
into a smaller number of shares, the Denomination of any Warrant Certificate and the Common Stock issuable upon exercise of any Warrants at the time of
the record date for such dividend or effective date of such split, reverse split, subdivision, combination or reclassification shall be proportionately adjusted so
that the holder of such Warrants after such date shall be entitled to purchase the number of shares of Common Stock which such holder would have owned or
been entitled to receive in respect of the shares of Common Stock subject to such Warrants after such date had such Warrants been exercised immediately
prior to such date. In such event the Exercise Price in effect at the time of the effective date of such split, reverse split, subdivision, combination or
reclassification shall be adjusted to the number obtained by dividing (x) the product of (1) the number of shares of Common Stock issuable upon the exercise
of such Warrants immediately before such adjustment and (2) the Exercise Price in effect immediately prior to the record or effective date, as the case may be,
for the dividend, distribution, split, reverse split, subdivision, combination or reclassification giving rise to this adjustment by (y) the new number of shares of
Common Stock issuable upon exercise of such Warrants determined pursuant to the immediately preceding sentence; provided that the Exercise Price shall
not be adjusted to be less than the par value of the Common Stock; provided, further, that the adjustment to the Exercise Price in this Section 4.2 may result in
an increase in the Exercise Price, notwithstanding Section 4.1.

 

 



 

 
4.3 Price Based Anti-Dilution
 

(a) Without duplication of the adjustments set forth in Sections 4.2 or 4.4, if the Company shall issue after the Second Merger Effective
Time or sell any shares of Common Stock (as actually issued or, pursuant to Section 4.3(b), deemed to be issued) for a consideration per share less than either
the Market Price per share or the Exercise Price immediately prior to such issuance or sale, or if earlier, upon the execution of the definitive documentation
with respect to such issuance or sale (the “Effective Time”), then immediately upon the Effective Time the Denomination of any Warrant Certificate and the
number of shares of Common Stock issuable upon exercise of any Warrants at the time of the effective date shall be increased by multiplying such number of
shares of Common Stock by a fraction, (i) the numerator of which shall be the number of shares of Common Stock actually outstanding immediately prior to
the Effective Time plus the number of shares of Common Stock so issued or sold (or deemed to be issued or sold pursuant to Section 4.3(b)), and (ii) the
denominator of which shall be the number of shares of Common Stock actually outstanding immediately prior to the Effective Time plus the number of shares
of Common Stock which the aggregate consideration received by the Company for the total number of shares of Common Stock so issued or sold (or deemed
to be issued or sold pursuant to Section 4.3(b)) would purchase if such shares were sold at the greater of the Market Price or the Exercise Price, and the
Exercise Price shall be adjusted by multiplying the Exercise Price in effect immediately prior to such issuance or sale (or deemed issuance or sale) by the
inverse of such fraction. For the purposes of this Section 4.3(a), none of the following issuances shall be considered the issuance or sale of Common Stock:

 
(i) the issuance of Common Stock (a) upon the conversion or exercise of any then-outstanding Common Stock Equivalents; (b)

to Persons in connection with joint ventures, strategic alliances or other commercial relationships with such Person relating to the operation of the Company’s
business and not for the primary purpose of raising equity capital, in connection with Business Combinations, or transactions in which the Company, directly
or indirectly, acquires another business or the assets thereof or (c) in an offering for cash for account of the Company that is underwritten on a firm
commitment basis and is registered with the Securities and Exchange Commission;

 
(ii) the issuance of any Common Stock or Common Stock Equivalents for which the adjustment provided in Section 4.2 applies;

or
 

(iii) the issuance of shares of Common Stock or Common Stock Equivalents to employees or directors of either the Company or
any Company Subsidiary that is approved by the Board of Directors.

 
(b) For the purposes of Section 4.3(a), the following subparagraphs (i) to (iii), inclusive, shall also be applicable:
 

(i) If the Company shall grant any rights to subscribe for, or any rights or options to purchase, Common Stock Equivalents,
whether or not such rights or options or the right to convert or exchange any such Common Stock Equivalents are immediately exercisable, and the price per
share for which Common Stock is issuable upon the exercise of such rights or options or upon conversion or exchange of such Common Stock Equivalents
(determined by dividing (A) the total amount, if any, received or receivable by the Company as consideration for the granting of such rights or options, plus
the minimum aggregate amount of additional consideration payable to the Company upon the exercise of such rights or options, plus, in the case of any such
rights or options which relate to such Common Stock Equivalents, the minimum aggregate amount of additional consideration, if any, payable upon the issue
or sale of such Common Stock Equivalents and upon the conversion or exchange thereof, by (B) the total maximum number of shares of Common Stock
issuable upon the exercise of such rights or options or upon the conversion or exchange of all such Common Stock Equivalents issuable upon the exercise of
such rights or options) shall be less than the Exercise Price or the Market Price per share of Common Stock immediately prior to the earlier of (x) the time of
the granting of such rights or options and (y) the time of execution of definitive documentation with respect to such grant (such earlier time of (x) and (y) to
be the “Effective Time” for purposes of Section 4.3(a)), then the total maximum number of shares of Common Stock issuable upon the exercise of such rights
or options or upon conversion or exchange of the total maximum amount of such Common Stock Equivalents issuable upon the exercise of such rights or
options shall (as of the date of granting of such rights or options or the date of execution of definitive documents, if earlier) be deemed to be outstanding and
to have been issued for such price per share; provided that no further adjustment of the conversion price pursuant to this Section 4.3(a) or Section 4.3(b)(i)
shall be made (x) upon the actual issuance or sale of such Common Stock Equivalents upon the exercise of any rights to subscribe for, or any rights or options
to purchase, such Common Stock Equivalents or (y) upon the actual issuance or sale of such Common Stock upon the exercise of any such Common Stock
Equivalents, including without limitation, in each case of clauses (x) and (y) with respect to shares of Common Stock Equivalents or Common Stock issued or
issuable as a result of the effect of antidilution adjustments under any such security.

 
(ii) If the Company shall issue or sell any Common Stock Equivalents, whether or not the rights to exchange or convert

thereunder are immediately exercisable, and the price per share for which Common Stock is issuable upon such conversion or exchange (determined by
dividing (A) the total amount received or receivable by the Company as consideration for the issue or sale of such Common Stock Equivalents, plus the
minimum aggregate amount of additional consideration, if any, payable to the Company upon the conversion or exchange thereof, by (B) the total maximum
number of shares of Common Stock issuable upon the conversion or exchange of all such Common Stock Equivalents) shall be less than the Exercise Price or
the Market Price per share of Common Stock immediately prior to the Effective Time for such issuance or sale, then the total maximum number of shares of
Common Stock issuable upon conversion or exchange of such Common Stock Equivalents shall (as of the Effective Time) be deemed to be outstanding and
to have been issued for such price per share, provided that no further adjustment of the conversion price pursuant to this Section 4.3(a) or Section 4.3(b)(ii)
shall be made upon the actual issuance or sale of such Common Stock upon the exercise of any such Common Stock Equivalents, including without
limitation, in each case with respect to shares of Common Stock issued or issuable as a result of the effect of antidilution adjustments under any such security.

 

 



 

 
(iii) In case at any time any shares of Common Stock or Common Stock Equivalents or any rights or options to purchase any

such Common Stock or Common Stock Equivalents shall be issued or sold for cash to a non-Affiliate of the Company, the consideration received therefor
shall be deemed to be the amount received by the Company therefor. In case any shares of Common Stock or Common Stock Equivalents or any rights or
options to purchase any such Common Stock or Common Stock Equivalents shall be issued or sold to an Affiliate of the Company or for a consideration other
than or in addition to cash, the amount of the consideration received by the Company shall be deemed to be the Fair Market Value of solely such
consideration received by the Company in respect of such purchase of Common Stock or Common Stock Equivalents.

 
4.4 Other Distributions. In case the Company shall fix a record date for the making of a dividend or distribution to holders of shares of its Common

Stock of securities, evidences of indebtedness, assets, cash, rights or warrants (excluding dividends of its Common Stock and other dividends or distributions
referred to in Section 4.2), in each such case, the Exercise Price in effect prior to such record date shall be reduced immediately thereafter to the price
determined by multiplying the Exercise Price in effect immediately prior to the reduction by the quotient of (x) the Market Price of the Common Stock on the
last trading day preceding the first date on which the Common Stock trades on the Exchange on which the Common Stock is listed or admitted to trading
without the right to receive such distribution, minus the amount of cash and/or the Fair Market Value of the securities, evidences of indebtedness, assets,
rights or warrants to be so distributed in respect of one share of Common Stock (such amount and/or Fair Market Value, the “Per Share Fair Market Value”)
divided by (y) such Market Price on such date specified in clause (x); such adjustment shall be made successively whenever such a record date is fixed. In
such event, the Denomination of any Warrant Certificate and the Common Stock issuable upon the exercise of any Warrants shall be increased to the number
obtained by dividing (x) the product of (1) the number of shares of Common Stock issuable upon the exercise of such Warrants before such adjustment, and
(2) the Exercise Price in effect immediately prior to the distribution giving rise to this adjustment by (y) the new Exercise Price determined in accordance
with the immediately preceding sentence. In the event that such distribution is not so made, the Exercise Price and the number of shares of Common Stock
issuable upon exercise of such Warrants then in effect shall be readjusted, effective as of the date when the Board of Directors determines not to distribute
such shares, evidences of indebtedness, assets, rights, cash or warrants, as the case may be, to the Exercise Price that would then be in effect and the number
of shares of Common Stock that would then be issuable upon exercise of such Warrants if such record date had not been fixed.

 
4.5 Business Combinations.
 
In case of any Business Combination or reclassification of Common Stock (other than a reclassification of Common Stock referred to in Section

4.2), a holder’s right to receive shares of Common Stock upon exercise of any Warrants shall be converted into the right to exercise such Warrant to acquire
the number of shares of stock or other securities or property (including cash) which the Common Stock issuable (at the time of such Business Combination or
reclassification) upon exercise of such Warrants immediately prior to such Business Combination or reclassification would have been entitled to receive upon
consummation of such Business Combination or reclassification; and in any such case, if necessary, the provisions set forth herein with respect to the rights
and interests thereafter of such holder shall be appropriately adjusted so as to be applicable, as nearly as may reasonably be, to such holder’s right to exercise
such Warrants in exchange for any shares of stock or other securities or property pursuant to this Section 4.5. In determining the kind and amount of stock,
securities or the property receivable upon exercise of any Warrants following the consummation of such Business Combination, if the holders of Common
Stock have the right to elect the kind or amount of consideration receivable upon consummation of such Business Combination, then the holder of such
Warrants shall be entitled to elect the kind or amount of consideration receivable upon consummation of such Business Combination. The Company shall not
enter into or be party to any Business Combination unless the successor of the Company (if any), assumes in writing the obligation to deliver to each holder
of Warrants hereunder in exchange for such Warrants a security of such successor evidenced by a written instrument substantially similar in form and
substance to this Agreement.

 
4.6 Expiration of Rights or Options.
 
Upon the expiration of any rights or options to subscribe for, purchase or convert or exchange Common Stock or Common Stock Equivalents in

respect of the issuance, sale or grant of which adjustment was made pursuant to Section 4.3, without the exercise thereof, the Exercise Price and the number
of shares of Common Stock purchasable upon the exercise of the Warrants shall, upon such expiration, be readjusted (and such readjustment may result in an
increase in the Exercise Price, notwithstanding Section 4.1, not to exceed the Exercise Price prior to such original adjustment) and shall thereafter be such
Exercise Price and such number of shares of Common Stock as would have been in effect had such Exercise Price and such number of shares of Common
Stock not been originally adjusted (or had the original adjustment not been required, as the case may be), as if:

 

 



 

 
(a) the only shares of Common Stock so issued were the shares of Common Stock, if any, actually issued or sold upon the exercise of such

rights or options; and
 
(b) such shares of Common Stock, if any, were issued or sold for the consideration actually received by the Company upon such exercise

plus the aggregate consideration, if any, actually received by the Company for the issuance, sale or grant of all of such rights or options, whether or not
exercised; provided that no such readjustment shall have the effect of increasing the Exercise Price by an amount in excess of the amount of the reduction
initially made in respect of the issuance, sale, or grant of such rights or options.

 
4.7 Rounding of Calculations; Minimum Adjustments.
 
All calculations under this Section 4 shall be made to the nearest one-tenth (1/10th) of a cent or to the nearest one-hundredth (1/100th) of a share, as

the case may be. Any provision of this Section 4 to the contrary notwithstanding, no adjustment in the Exercise Price or the number of shares of Common
Stock into which any Warrants are exercisable shall be made if the amount of such adjustment would be less than $0.01 or one-tenth (1/10th) of a share of
Common Stock, but any such amount shall be carried forward and an adjustment with respect thereto shall be made at the earlier of (i) the time of any
exercise of Warrants and (ii) the time of and together with any subsequent adjustment which, together with such amount and any other amount or amounts so
carried forward, shall aggregate $0.01 or 1/10th of a share of Common Stock, or more.

 
4.8 Timing of Issuance of Additional Common Stock Upon Certain Adjustments.
 
In any case in which the provisions of this Section 4 shall require that an adjustment shall become effective immediately after a record date for an

event, the Company may defer until the occurrence of such event (i) issuing to the holder of any Warrants exercised after such record date and before the
occurrence of such event the additional shares of Common Stock issuable upon such exercise by reason of the adjustment required by such event over and
above the shares of Common Stock issuable upon such exercise before giving effect to such adjustment and (ii) paying to such holder any amount of cash in
lieu of a fractional share of Common Stock; provided, however, that the Company upon written request shall deliver to such holder a due bill or other
appropriate instrument evidencing such holder’s right to receive such additional shares, and such cash, upon the occurrence of the event requiring such
adjustment.

 
4.9 Miscellaneous.
 

(a) Statement Regarding Adjustments. Whenever after the Second Merger Effective Time the Exercise Price or the number of shares of
Common Stock into which any Warrants are exercisable shall be adjusted as provided in Section 4, the Company shall promptly file at the principal office of
the Company referenced in Section 6.6 a statement showing in reasonable detail the facts requiring such adjustment and the Exercise Price that shall be in
effect and the number of shares of Common Stock into which such Warrants shall be exercisable after such adjustment, and the Company shall also cause a
copy of such statement to be sent by mail, first class postage prepaid, or email to each holder of Warrants at the address or email address appearing in the
Company’s records.

 
(b) Notice of Adjustment Event. In the event that the Company shall propose after the Second Merger Effective Time to take any action of

the type described in this Section 4 (but only if the action of the type described in this Section 4 would result in an adjustment in the Exercise Price or the
number of shares of Common Stock into which Warrants are exercisable or a change in the type of securities or property to be delivered upon exercise of
Warrants), the Company shall give notice to the holders of Warrants, in the manner set forth in Section 4.9(a), which notice shall specify the record date, if
any, with respect to any such action and the approximate date on which such action is to take place. Such notice shall also set forth the facts with respect
thereto as shall be reasonably necessary to indicate the effect on the Exercise Price and the number, kind or class of shares or other securities or property
which shall be deliverable upon exercise of any Warrants. In the case of any action which would require the fixing of a record date, such notice shall be given
at least 10 days prior to the date so fixed, and in case of all other action, such notice shall be given at least 15 days prior to the taking of such proposed action.
Without limiting the foregoing, to the extent notice of any of the foregoing actions or events is given to the holders of the Common Stock, such notice shall be
provided to the holders of the Warrants on or before such notice to the holders of Common Stock.

 
(c) Proceedings Prior to Any Action Requiring Adjustment. As a condition precedent to the taking of any action which would require an

adjustment pursuant to this Section 4, the Company shall take any action which may be necessary, including obtaining regulatory, New York Stock Exchange,
NASDAQ Stock Market or other applicable national securities exchange (an “Exchange”) or stockholder approvals or exemptions, in order that the Company
may thereafter validly and legally issue as fully paid and nonassessable all shares of Common Stock that the holders are entitled to receive upon exercise of
this any Warrants pursuant to this Section 4.

 

 



 

 
(d) Adjustment Rules. Any adjustments pursuant to this Section 4 shall be made successively whenever an event referred to herein shall

occur. If more than one subsection of this Section 4 is applicable to a single event, the subsection shall be applied that produces the largest adjustment and no
single event shall cause an adjustment under more than one subsection of this Section 4 so as to result in duplication. If an adjustment in Exercise Price made
hereunder would reduce the Exercise Price to an amount below par value of the Common Stock, then such adjustment in Exercise Price made hereunder shall
reduce the Exercise Price to the par value of the Common Stock.

 
(e) Merger Agreement. Notwithstanding anything contained herein to the contrary, the consummation of the transactions contemplated by

the Merger Agreement (including the issuance of any shares of Common Stock by the Company contemplated therein) will not result in, or cause any
adjustment in, the Exercise Price or the number of shares of Common Stock into which any Warrants are exercisable pursuant to this Section 4.

 
5. INTERPRETATION OF THIS AGREEMENT.
 

5.1 Certain Defined Terms.
 
For the purpose of this Agreement, the following terms shall have the meanings set forth below or set forth in the Section hereof following such

term:
 
“Affiliate” means, with respect to any Person, (a) a director, officer or shareholder of such Person, (b) in the case of a natural person, a spouse,

parent, sibling or descendant of such Person (or spouse, parent, sibling or descendant of any director or executive officer of such Person) and (c) any other
Person that, directly or indirectly through one or more intermediaries, Controls, or is Controlled by, or is under common Control with, such Person, at such
time; provided, however, that none of the Holders shall be deemed to be an “Affiliate” of the Company and no Person holding any one or more of the
Warrants shall be deemed to be an “Affiliate” of the Company solely by virtue of the ownership thereof.

 
“Agreement” means this Amended and Restated Warrant Agreement as it may from time to time be amended, restated, modified or supplemented.
 
“Board of Directors” means the board of directors of the Company, including any duly authorized committee thereof.
 
“Beneficially Own” has the meaning has the meaning given to it in Section 13D of the Exchange Act and the rules promulgated thereunder.
 
“Business Combination” means any consolidation of the Company with, or merger of the Company with or into, another Person (other than a merger

in which (a) the Company is the surviving corporation, (b) that does not result in any reclassification or change of shares of Common Stock outstanding
immediately prior to such merger and (c) the holders of Common Stock are not entitled to receive any consideration therefrom), or any sale or conveyance to
another Person of the assets of the Company substantially as an entirety.

 
“business day” means any day that is not a Saturday, Sunday or other day on which banking institutions in New York, New York are authorized or

required by Law or executive order to close.
 
“Capital Stock” means (A) with respect to any Person that is a corporation or company, any and all shares, interests, participations or other

equivalents (however designated) of capital or capital stock of such Person and (B) with respect to any Person that is not a corporation or company, any and
all partnership or other equity interests of such Person.

 
“Charter” means, with respect to any Person, its certificate or articles of incorporation, articles of association, or similar organizational document.
 
“Common Stock” means the Company’s common stock, par value $.0001 per share.
 
“Common Stock Equivalents” means all options, derivatives, rights, warrants and convertible, exercisable or exchangeable securities or instruments

(including, without limitation, awards or grants of such securities or instruments to directors, officers, employees or consultants of the Company or to other
persons).

 
“Company” has the meaning set forth in the introductory paragraph hereof.
 
“Control” means, with respect to any Person, the possession, directly or indirectly, of the power to direct or cause the direction of the management

and policies of such Person, whether through the ownership of voting Securities, by contract or otherwise.
 

 



 

 
“Denomination” means, in the case of any Warrant Certificate, the number of shares of Common Stock issuable upon exercise of the Warrants

represented by such Warrant Certificate.
 
“Effective Date” shall mean the date on which the Second Merger is consummated in accordance with the terms of the Merger Agreement.
 
“Effective Time” has the meaning set forth in Section 4.3(a).
 
“Exchange” has the set forth in Section 4.9(c).
 
“Exchange Act” means the Securities Exchange Act of 1934, as amended, or any successor statute, and the rules and regulations promulgated

thereunder.
 
“Exercise Price” means, prior to any adjustment pursuant to Section 4 of this Agreement, the Initial Exercise Price; and thereafter, the Initial

Exercise Price as successively adjusted and readjusted from time to time in accordance with the provisions of Section 4.
 
“Expiration Time” means 5:00 p.m., Eastern time, on the tenth (10th) year anniversary of June 29, 2017.
 
“Fair Market Value” means, with respect to any security or other property, the fair market value of such security or other property as determined by

the Board of Directors, acting in good faith and transmitted to the holders of Warrants by written notice. The Required Warrantholders may object in writing
to the Board of Director’s calculation of Fair Market Value within 10 days of receipt of such written notice thereof. If the Required Warrantholders and the
Board of Directors are unable to agree on Fair Market Value during the 10-day period following the delivery of the Required Warrantholders’ objection, then
the Board of Directors shall select and approve an appraiser of national recognition experienced in the business of evaluating or appraising the market value
of securities (which appraiser shall be subject to approval by the Required Warrantholders, which approval shall not be unreasonably withheld, conditioned or
delayed). The Fair Market Value established by such appraiser shall be conclusive and binding on the parties. The fees and expenses for such appraiser shall
be borne 50% by the Company, on the one hand, and 50% by the holders of Warrants, on the other hand.

 
“Initial Exercise Price” means, with respect to each Warrant Certificate issued to a Holder on the Issue Date, $2.00.
 
“Issue Date” means June 29, 2017.
 
“Law” has the set forth in Section 1.1.
 
“Market Price” means, with respect to a particular security, on any given day, the volume weighted average trading price for the period of ten

consecutive trading days ending on the trading day prior to such given day as reported by Bloomberg Financial Markets, or any successor thereto, through its
“Volume Weight Average Price” function, on the Exchange on which the applicable securities are listed or admitted to trading. “Market Price” shall be
determined without reference to after hours or extended hours trading. If such security is not listed and traded in a manner that the quotations referred to
above are available for the period required hereunder, the Market Price per share of Common Stock shall be deemed to be the fair market value per share of
such security as determined in good faith by the Board of Directors in reliance on an opinion of a nationally recognized independent investment banking
corporation retained by the Company for this purpose (which opinion shall be made available to the holders of Warrants); provided that the Required
Warrantholders may object in writing to the Board of Director’s calculation of fair market value within 10 days of receipt of written notice thereof. If the
Required Warrantholders and the Board of Directors are unable to agree on fair market value during the 10-day period following the delivery of the Required
Warrantholders’ objection, then the Board of Directors shall select and approve an appraiser experienced in the business of evaluating or appraising the
market value of securities (which appraiser shall be subject to approval by the Required Warrantholders, which approval shall not be unreasonably withheld,
conditioned or delayed). The Market Price established by such appraiser shall be conclusive and binding on the parties. In the event the Market Price
established by such appraiser is greater than the Market Price previously determined by the Board of Directors, the fees and expenses for such appraiser shall
be borne by the Company. In the event the Market Price established by such appraiser is less than or equal to the Market Price previously determined by the
Board of Directors, the fees and expenses for such appraiser shall be borne by the holders of Warrants. For the purposes of determining the Market Price of
the Common Stock on the “trading day” preceding, on or following the occurrence of an event, (i) that trading day shall be deemed to commence immediately
after the regular scheduled closing time of trading on the Nasdaq Stock Market or, if trading is closed at an earlier time, such earlier time and (ii) that trading
day shall end at the next regular scheduled closing time, or if trading is closed at an earlier time, such earlier time (for the avoidance of doubt, and as an
example, if the Market Price is to be determined as of the last trading day preceding a specified event and the closing time of trading on a particular day is
4:00 p.m. and the specified event occurs at 5:00 p.m. on that day, the Market Price would be determined by reference to such 4:00 p.m. closing price).

 

 



 

 
“Original Warrant Agreement” has the meaning set forth in the recitals hereto.
 
“Per Share Fair Market Value” has the meaning set forth in Section 4.4.
 
“Person” has the meaning given to it in Section 3(a)(9) of the Exchange Act and as used in Sections 13(d)(3) and 14(d)(2) of the Exchange Act.
 
“Holders” has the meaning set forth in the introductory paragraph hereof.
 
“Required Warrantholders” means, at any time, the holders of Warrants representing at least a majority of the Common Stock issuable upon exercise

of the Warrants issued and outstanding hereunder and not previously exercised (exclusive of any Warrants directly or indirectly held by the Company or any
Affiliate of the Company).

 
“Securities Act” means the Securities Act of 1933, as amended, or any successor statute, and the rules and regulations promulgated thereunder.
 
“Tax” or “Taxes” has the meaning set forth in Section 1.5(a).
 
“trading day” means (A) if the shares of Common Stock are not traded on any national or regional securities exchange or association or over-the-

counter market, a business day or (B) if the shares of Common Stock are traded on any national or regional securities exchange or association or over-the-
counter market, a business day on which such relevant exchange or quotation system is scheduled to be open for business and on which the shares of
Common Stock (i) are not suspended from trading on any national or regional securities exchange or association or over-the-counter market for any period or
periods aggregating one half hour or longer; and (ii) have traded at least once on the national or regional securities exchange or association or over-the-
counter market that is the primary market for the trading of the shares of Common Stock.

 
“Transferee” means any registered transferee of all or any part of any one or more Warrant Certificates initially acquired by the Holders under this

Agreement.
 
“Warrant” means a warrant to initially purchase one share of Common Stock issued pursuant to this Agreement.
 
“Warrant Certificate” means a certificate evidencing the Warrants in the form of Attachment A.
 
5.2 Section Heading and Table of Contents and Construction.
 

(a) Section Headings and Table of Contents, etc. The titles of the Sections of this Agreement and any Table of Contents of this Agreement
appear as a matter of convenience only, do not constitute a part hereof and shall not affect the construction hereof. The words “herein,” “hereof,” “hereunder”
and “hereto” refer to this Agreement as a whole and not to any particular Section or other subdivision. References to Sections are, unless otherwise specified,
references to Sections of this Agreement. References to Annexes and Attachments are, unless otherwise specified, references to Annexes and Attachments
attached to this Agreement.

 
(b) Independent Construction. Each covenant contained herein shall be construed (absent an express contrary provision herein) as being

independent of each other covenant contained herein, and compliance with any one covenant shall not (absent such an express contrary provision) be deemed
to excuse compliance with one or more other covenants.

 
5.3 Directly or Indirectly.
 
Where any provision herein refers to action to be taken by any Person, or which such Person is prohibited from taking, such provision shall be

applicable whether such action is taken directly or indirectly by such Person, including actions taken by or on behalf of any partnership in which such Person
is a general partner.

 
5.4 Governing Law.
 
THIS AGREEMENT AND THE WARRANT CERTIFICATES SHALL BE CONSTRUED AND ENFORCED IN ACCORDANCE WITH,

AND THE RIGHTS OF THE PARTIES SHALL BE GOVERNED BY, THE INTERNAL LAWS OF THE STATE OF NEW YORK, WITHOUT
GIVING EFFECT TO THE CONFLICT OF LAWS RULES THEREOF TO THE EXTENT THAT ANY SUCH RULES WOULD REQUIRE OR
PERMIT THE APPLICATION OF THE LAWS OF ANY OTHER JURISDICTION, EXCEPT TO THE EXTENT THAT THE DELAWARE
GENERAL CORPORATION LAW SPECIFICALLY AND MANDATORILY APPLIES.

 

 



 

 
6. MISCELLANEOUS.
 

6.1 Condition to Effectiveness; Termination.
 
(a) The parties agree and acknowledge that, notwithstanding anything to the contrary herein, the effectiveness of this Agreement is

conditioned upon, and shall not be binding or effective until, the occurrence of the First Merger Effective Time (as such term is defined in the Merger
Agreement) in accordance with the terms and conditions of the Merger Agreement.

 
(b) In the event that the Merger Agreement is terminated in accordance with its terms, this Agreement shall automatically terminate and be

null and void ab initio and of no effect whatsoever, and the Original Warrant Agreement shall remain in full force and effect and shall continue to be binding
on and enforceable against the Company and the Holders.

 
6.2 Expenses.
 
Issuance of certificates for shares of Common Stock to a holder upon the exercise of any Warrants shall be made without charge to such holder for

any Tax or stamp duty in respect of the issuance of such certificates, all of which Taxes and stamp duties shall be paid by the Company (for the avoidance of
doubt, specifically excluding the Taxes not payable by the Company pursuant to Section 3.3).

 
6.3 Amendment and Waiver.
 
This Agreement may be amended, and the observance of any term of this Agreement may be waived, with and only with the written consent of the

Company and the Required Warrantholders; provided, however, that no amendment or waiver of the provisions of Section 2.1, this Section 6.3, Section 4 or
of any term defined in Section 5.1 to the extent used in such specifically referenced Sections, may be made without the prior written consent of all holders of
Warrants then outstanding (excluding any Warrants directly or indirectly held by the Company or any Affiliate of the Company); and, provided, further, that:

 
(a) no such amendment or waiver of any of the provisions of this Agreement pertaining to the Exercise Price or the number of shares or

kind of Common Stock that may be purchased upon exercise of each Warrant; and
 
(b) no change accelerating the occurrence of the Expiration Time;
 

shall be effective as to a holder of Warrants unless consented to in writing by such holder.
 

6.4 Entire Agreement; Termination of Original Warrant Agreement.
 
This Agreement and the Warrant Certificates embody the entire agreement and understanding among the Company and the Holders, and supersede

all prior agreements and understandings, relating to the subject matter hereof. The Company and the Holders hereby acknowledge and agree that as of the
Effective Date, the Original Warrant Agreement and any Warrant Certificate issued thereunder are terminated and of no further force and effect and confirm,
pursuant to Section 6.2 of the Original Warrant Agreement, that all provisions thereof are terminated and of no further force and effect and the Original
Warrant Agreement and any Warrant Certificate issued thereunder are hereby superseded and replaced by this Agreement, which amends and restates the
Original Agreement and any Warrant Certificate issued thereunder in their entirety. Each Holder shall, on or promptly following the Second Merger Effective
Time, deliver and surrender to the Company any Warrant Certificate issued under the Original Agreement in such Holder’s possession.

 
6.5 Successors and Assigns; Multiple Holders.
 
All covenants and other agreements in this Agreement made by or on behalf of any of the parties hereto shall bind and inure to the benefit of the

respective successors and assigns of the parties hereto to the extent they become holders of Warrants (including, without limitation, any Transferee) whether
so expressed or not. Notwithstanding the foregoing sentence, the Company may not assign any of its rights, duties or obligations hereunder or under the
Warrant Certificates except pursuant to the terms of this Agreement without the prior written consent of the Required Warrantholders.

 
Each holder of a Warrant agrees that (i) no other holder of a Warrant will by virtue of this Warrant or exercise thereof be under any fiduciary or other

duty to give or withhold any consent or approval under this Warrant or to take any other action or omit to take any action under this Warrant and (ii) each
other holder of a Warrant may act or refrain from acting under this Warrant as such other holder may, in its discretion, elect.

 
6.6 Notices and Information.
 
All communications hereunder or under the Warrants shall be in writing and shall be delivered either by certified or registered mail, postage pre-

paid, return receipt requested, email or nationally recognized overnight courier, and shall be addressed to the following addresses:
 

(a) if to a Holder, at its address set forth on Annex 2 to this Agreement, or at such other address as such Holder shall have specified to the
Company in writing;

 

 



 

 
(b) if to any other holder of any Warrant Certificate, addressed to such other holder at such address as such other holder shall have specified

to the Company in writing or, if any such other holder shall not have so specified an address to the Company, then addressed to such other holder in care of
the last holder of such Warrant Certificate that shall have so specified an address to the Company; and

 
(c) if to the Company, at the address set forth on Annex 3 to this Agreement, or at such other address as the Company shall have specified to

each holder of Warrants in writing.
 

Any communication addressed and delivered as herein provided shall be deemed to be received when actually delivered to the address of the
addressee (whether or not delivery is accepted) by a nationally recognized overnight delivery service which provides proof of delivery or on the date
postmarked if sent by registered or certified mail or upon receipt by the recipient’s email server if directed to the email address provided in the notice section
hereof, as the case may be. Any communication not so addressed and delivered shall be ineffective unless actually received by the intended addressee.
Notwithstanding the foregoing provisions of this Section 6.6, service of process in any suit, action or proceeding arising out of or relating to this Agreement
or any document, agreement or transaction contemplated hereby shall be delivered in the manner provided in Section 6.9(c).

 
Upon exercise of any Warrant pursuant to the terms hereof, the Company will use commercially reasonable efforts to answer a limited number of

reasonable questions and provide a limited amount of reasonable documentation regarding any non-confidential information supporting its calculation of
Fully Diluted Common Stock and the related shares of Common Stock issuable for the Denomination of such Warrant being exercised.

 
6.7 Severability.
 
Any provision of this Agreement that is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of

such prohibition or unenforceability without invalidating the remaining provisions hereof, and any such prohibition or unenforceability in any jurisdiction
shall not invalidate or render unenforceable such provision in any other jurisdiction.

 
6.8 Execution in Counterpart.
 
This Agreement may be executed in one or more counterparts and shall be effective when at least one counterpart shall have been executed by each

party hereto, and each set of counterparts that, collectively, show execution by each party hereto shall constitute one duplicate original.
 
6.9 Waiver of Jury Trial; Consent to Jurisdiction, Etc.
 

(a) Waiver of Jury Trial. THE PARTIES HERETO VOLUNTARILY AND INTENTIONALLY WAIVE ANY RIGHT ANY OF THEM
MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS
AGREEMENT OR THE WARRANTS OR ANY OF THE DOCUMENTS, AGREEMENTS OR TRANSACTIONS CONTEMPLATED HEREBY.

 
(b) Consent to Jurisdiction. ANY SUIT, ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR

THE WARRANTS, OR ANY OF THE DOCUMENTS, AGREEMENTS OR TRANSACTIONS CONTEMPLATED HEREBY (WHETHER IN TORT,
CONTRACT OR OTHERWISE) OR ANY ACTION OR PROCEEDING TO EXECUTE OR OTHERWISE ENFORCE ANY JUDGMENT IN RESPECT
OF ANY BREACH UNDER THIS AGREEMENT, THE WARRANTS OR ANY DOCUMENT OR AGREEMENT CONTEMPLATED HEREBY SHALL
BE BROUGHT BY SUCH PARTY IN ANY NEW YORK STATE COURT OR FEDERAL DISTRICT COURT LOCATED IN THE SOUTHERN
DISTRICT OF NEW YORK AS SUCH PARTY MAY IN ITS SOLE DISCRETION ELECT, AND BY THE EXECUTION AND DELIVERY OF THIS
AGREEMENT, THE PARTIES HERETO IRREVOCABLY AND UNCONDITIONALLY SUBMIT TO THE IN PERSONAM JURISDICTION OF EACH
SUCH COURT, AND EACH OF THE PARTIES HERETO IRREVOCABLY WAIVES AND AGREES NOT TO ASSERT IN ANY PROCEEDING
BEFORE ANY TRIBUNAL, BY WAY OF MOTION, AS A DEFENSE OR OTHERWISE, ANY CLAIM THAT IT IS NOT SUBJECT TO THE IN
PERSONAM JURISDICTION OF ANY SUCH COURT. IN ADDITION, EACH OF THE PARTIES HERETO IRREVOCABLY WAIVES, TO THE
FULLEST EXTENT PERMITTED BY LAW, ANY OBJECTION THAT IT MAY NOW OR HEREAFTER HAVE TO THE LAYING OF VENUE IN ANY
SUIT, ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY DOCUMENT, AGREEMENT OR
TRANSACTION CONTEMPLATED HEREBY BROUGHT IN ANY SUCH COURT, AND HEREBY IRREVOCABLY WAIVES ANY CLAIM THAT
ANY SUCH SUIT, ACTION OR PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT FORUM.

 
(c) Service of Process. EACH PARTY HERETO IRREVOCABLY AGREES THAT PROCESS PERSONALLY SERVED OR SERVED

BY U.S. REGISTERED MAIL AT THE ADDRESSES PROVIDED HEREIN FOR NOTICES SHALL CONSTITUTE, TO THE EXTENT PERMITTED
BY LAW, ADEQUATE SERVICE OF PROCESS IN ANY SUIT, ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS
AGREEMENT, THE WARRANTS OR ANY DOCUMENT, AGREEMENT OR TRANSACTION CONTEMPLATED HEREBY, OR ANY ACTION OR
PROCEEDING TO EXECUTE OR OTHERWISE ENFORCE ANY JUDGMENT IN RESPECT OF ANY BREACH HEREUNDER, UNDER THE
WARRANTS OR UNDER ANY DOCUMENT OR AGREEMENT CONTEMPLATED HEREBY. RECEIPT OF PROCESS SO SERVED SHALL BE
CONCLUSIVELY PRESUMED AS EVIDENCED BY A DELIVERY RECEIPT FURNISHED BY THE UNITED STATES POSTAL SERVICE OR ANY
COMMERCIAL DELIVERY SERVICE.
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IN WITNESS WHEREOF, the Parties have executed this Agreement on the date first above written.
 

 COMPANY:
   
 BioScrip, Inc.
   
 By: /s/ Daniel Greenleaf
 Name: Daniel Greenleaf
 Title: President

 

 



 

 
 
 HOLDERS:
  
 ASSF IV AIV B HOLDINGS, L.P.

By: ASSF OPERATING MANAGER IV, L.P.
its manager

 
 

 By: /s/ Christopher Kerezsi
 Name: Christopher Kerezsi
 Title: Authorized Signatory
  
  
  
 AMARI INVESTMENT PTE. LTD.

By: ASSF OPERATING MANAGER IV, L.P.
its manager

 
 

 By: /s/ Christopher Kerezsi
 Name: Christopher Kerezsi
 Title: Authorized Signatory
 

 



 

 
 
 HOLDERS:
  
 J.P. Morgan Securities LLC
  
 By: /s/ Brian M. Ercolani,
 Name: Brian M. Ercolani, Asc
 Title: Attorney-in-Fact
  
 
 

 



 

 
 HOLDERS:
  
 Goldman Sachs & Co. LLC
  
 By: /s/ Daniel Oneglia
 Name: Daniel Oneglia
 Title: Managing Director
  
 
 

 



 

  
 HOLDERS:
  
 Western Asset Middle Market Debt Fund Inc.

Western Asset Middle Market Income Fund Inc
By: Western Asset Management Company,
as its Investment Manager and Agent

  
 By: /s/ Adam Wright
 Name: Adam Wright
 Title: Manager, U.S. Legal Affairs
  

 

 



 

 
ATTACHMENT A

[FORM OF WARRANT CERTIFICATE]
 
THE SECURITIES REPRESENTED HEREBY, AND THE SECURITIES ISSUABLE HEREBY, HAVE NOT BEEN REGISTERED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED, OR ANY STATE SECURITIES LAWS AND NEITHER THE SECURITIES NOR ANY INTEREST
THEREIN MAY BE OFFERED, SOLD, TRANSFERRED, PLEDGED OR OTHERWISE DISPOSED OF EXCEPT PURSUANT TO AN
EFFECTIVE REGISTRATION STATEMENT UNDER SUCH ACT OR SUCH LAWS OR AN EXEMPTION FROM REGISTRATION UNDER
SUCH ACT AND SUCH LAWS WHICH, IN THE OPINION OF COUNSEL FOR THE COMPANY, IS AVAILABLE. THE SECURITIES
REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO THE TERMS OF A CERTAIN AMENDED AND RESTATED WARRANT
AGREEMENT, DATED AS OF MARCH 14, 2019, THE PROVISIONS OF WHICH ARE INCORPORATED HEREIN BY REFERENCE. A
COPY OF SUCH AGREEMENT IS AVAILABLE FROM THE COMPANY UPON REQUEST.

 
WARRANT CERTIFICATE

 
BIOSCRIP, INC.

 
No. WRT- Warrants
 
Date: [ ], 20[ ]
 

This Warrant Certificate certifies that ______________________, or registered assigns, is the registered holder of Warrants entitling the owner
thereof to purchase at any time on or after the date hereof and on or prior to the Expiration Time, [ ] fully paid and nonassessable shares of Common Stock,
$0.0001 par value per share (the “Common Stock”), of BIOSCRIP, INC., a Delaware corporation (together with its successors and assigns, the “Company”),
at a purchase price (subject to adjustment as provided in the Warrant Agreement (as defined below), the “Exercise Price”) of $2.00 per share of Common
Stock upon presentation and surrender of this Warrant Certificate to the Company with a duly executed election to purchase and payment of the Exercise
Price (including by withholding of shares of Common Stock), all in the manner set forth in the Warrant Agreement (defined below). The Denomination of
each Warrant and the Exercise Price are the Denomination and the Exercise Price as of the date hereof, and are subject to adjustment as referred to below.

 
The Warrants are issued pursuant to an Amended and Restated Warrant Agreement (as it may from time to time be amended or supplemented, the

“Warrant Agreement”), dated as of March 14, 2019, among the Company and the Holders named therein, and are subject to all of the terms, provisions and
conditions thereof, which Warrant Agreement is hereby incorporated herein by reference and made a part hereof and to which Warrant Agreement reference is
hereby made for a full description of the rights, obligations, duties and immunities of the Company and the holders of the Warrant Certificates. Capitalized
terms used, but not defined, herein have the respective meanings ascribed to them in the Warrant Agreement. In the event of any conflict between this Warrant
Certificate and the Warrant Agreement, the Warrant Agreement shall control and govern.

 
As provided in the Warrant Agreement, the Exercise Price and the Denomination evidenced by this Warrant Certificate are, upon the happening of

certain events, subject to modification and adjustment. Except as otherwise set forth in, and subject to, the Warrant Agreement, the Expiration Time of this
Warrant Certificate is as set forth in the Warrant Agreement.

 
Subject to the limitations set forth in the Warrant Agreement, this Warrant Certificate shall be exercisable, at the election of the holder, at any time on

or after the date hereof and on or prior to the Expiration Time either as an entirety or in part from time to time. If this Warrant Certificate shall be exercised in
part, the holder shall be entitled to receive, upon surrender hereof, another Warrant Certificate or Warrant Certificates for the Warrants not exercised. This
Warrant Certificate, with or without other Warrant Certificates, upon surrender in the manner set forth in the Warrant Agreement and subject to the conditions
set forth in the Warrant Agreement, may be transferred or exchanged for another Warrant Certificate or Warrant Certificates of like tenor evidencing Warrants
entitling the holder to a like number of shares of Common Stock as the Warrants evidenced by the Warrant Certificate or Warrant Certificates surrendered
shall have entitled such holder to purchase.

 

 



 

 
Except as expressly set forth in the Warrant Agreement, no holder of this Warrant Certificate shall be entitled to vote or receive distributions or be

deemed for any purpose the holder of shares of Common Stock or of any other securities of the Company that may at any time be issued upon the exercise
hereof, nor shall anything contained in the Warrant Agreement or herein be construed to confer upon the holder hereof, as such, any of the rights of a holder
of a share of Common Stock in the Company or any right to vote upon any matter submitted to holders of shares of Common Stock at any meeting thereof, or
to give or withhold consent to any corporate action of the Company (whether upon any recapitalization, issuance of stock, reclassification of Securities,
change of par value, consolidation, merger, conveyance, or otherwise), or to receive dividends or subscription rights, or otherwise, until the Warrant or
Warrants evidenced by this Warrant Certificate shall have been exercised as provided in the Warrant Agreement.

 
In the event of any inconsistency between this warrant Certificate and the Warrant agreement, the terms of the Warrant Agreement shall govern.
 
THIS WARRANT CERTIFICATE SHALL BE CONSTRUED AND ENFORCED IN ACCORDANCE WITH, AND THE RIGHTS OF THE

COMPANY AND THE HOLDER HEREOF SHALL BE GOVERNED BY, THE INTERNAL LAWS OF THE STATE OF NEW YORK, WITHOUT
GIVING EFFECT TO THE CONFLICT OF LAWS RULES THEREOF TO THE EXTENT THAT ANY SUCH RULES WOULD REQUIRE OR PERMIT
THE APPLICATION OF THE LAWS OF ANY OTHER JURISDICTION, EXCEPT TO THE EXTENT THAT THE DELAWARE GENERAL
CORPORATION LAW SPECIFICALLY AND MANDATORILY APPLIES.

 
WITNESS the signature of a proper officer of the Company as of the date first above written.
 
 BIOSCRIP, INC.
  
 By:  
 Name:  
 Title:  

 

 



 

 
 

[FORM OF ASSIGNMENT]
 

(To be executed by the registered holder if
 

such holder desires to transfer the Warrant Certificate)
 
 

FOR VALUE RECEIVED, ________________________ hereby sells, assigns and transfers unto
(Please print name and address of transferee.)
 
the accompanying Warrant Certificate, together with all right, title and interest therein, and does hereby irrevocably constitute and appoint:
 
attorney, to transfer the accompanying Warrant Certificate on the books of the Company with full power of substitution.
Dated: , 20 .

[HOLDER]
 

By:
 
 
 

NOTICE
 

The signature to the foregoing Assignment must correspond to the name as written upon the face of the accompanying Warrant Certificate or any prior
assignment thereof in every particular, without alteration or enlargement or any change whatsoever.
 

 



 

 
 

[FORM OF ELECTION TO PURCHASE]
 

(To be executed by the registered holder if
such holder desires to exercise the Warrant Certificate)

To: BIOSCRIP, INC.
 
The undersigned hereby irrevocably elects to exercise _____________________ Warrants represented by the accompanying Warrant Certificate to purchase
the shares of Common Stock issuable upon the exercise of such Warrants, and requests that certificates for such shares be issued in the name of:
 
(Please print name and address.)
 
(Please insert social security or other identifying number.)
 
If such number of Warrants being exercised by the undersigned are not all the Warrants evidenced by the accompanying Warrant Certificate, a new Warrant
Certificate for the balance remaining of such Warrants shall be registered in the name of and delivered to:
 
(Please print name and address.)
 
(Please insert social security or other identifying number.)
 
The undersigned is paying the Exercise Price for the Common Stock to be issued on exercise of the foregoing Warrants, unless payment of such Exercise
Price has been waived by the Company, by
 

[  ] certified or bank check by wire transfer, or
[  ] withholding of shares of Common Stock into which the Warrants are being exercised.
 

Dated: , 20 .
 

[HOLDER]
 

By:
 
 

NOTICE
 

The signature to the foregoing Election to Purchase must correspond to the name as written upon the face of the accompanying Warrant Certificate or any
prior assignment thereof in every particular, without alteration or enlargement or any change whatsoever.
 

 



 

 
 

ANNEX 1
Warrants Held on the Effective Date by the Holders

 

Holder  
Total Number
of Warrants  

ASSF IV AIV B Holdings, L.P.   4,520,354 
Amari Investments Pte. Ltd.   1,506,784 
J.P. Morgan Securities LLC   753,398 
Goldman Sachs & Co. LLC   1,130,081 
Western Asset Middle Market Debt Fund Inc.   113,016 
Western Asset Middle Market Income Fund Inc   263,683 

 
 

 



 

 
ANNEX 2

Address for Holders for Notices
 
ASSF IV AIV B HOLDINGS, L.P.
ASSF IV AIV B Holdings, L.P.
c/o Ares Management LLC
2000 Avenue of the Stars, 12th Floor
Los Angeles, CA 90067
 
J.P. MORGAN SECURITIES LLC
J.P. Morgan Securities LLC
4 New York Plaza, 15th Floor, Mail Code NY1-E054
New York, New York 10004
Attention: Jeffrey L. Panzo
Email: Jeffrey.L.Panzo@JPMorgan.com
Phone No.: (212) 499-1435
 
GOLDMAN SACHS & CO. LLC
Goldman Sachs & Co. LLC
200 West Street, 26th Floor
Attn: Paul Burningham and Paige Cataruozolo
New York, New York 10282
Email: ficc-amssg-mo@gs.com
Phone No.: (917) 343-8393 (Paul Burningham),
(917) 343-3096 (Paige Cataruozolo)
 
WESTERN ASSET MIDDLE MARKET DEBT FUND INC.
WESTERN ASSET MIDDLE MARKET INCOME FUND INC

Western Asset Management Company
385 East Colorado Boulevard
Pasadena, California 91101
Attention: Legal Department
 

 



 

 
 

ANNEX 3
Address of Company for Notices

BioScrip, Inc.
1600 Broadway, Suite 700
Denver, CO 80202
Attn: Stephen Deitsch, Senior Vice President,
Chief Financial Officer & Treasurer
Email: Stephen.Deitsch@bioscrip.com
Telecopy Number: (720) 468-4040
 
With a copy (which shall not constitute notice) to:
Gibson, Dunn & Crutcher, LLP
200 Park Avenue
New York, New York 10036
Attention: Sean P. Griffiths
Email: sgriffiths@gibsondunn.com
Telecopy Number: (212) 251-5222
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Execution Version
 

BIOSCRIP, INC.
1600 Broadway, Suite 700

Denver, CO 80202
 
 

March 14, 2019
 
 
 
To the Holder listed on Exhibit A (the “Holder”)
 

Re:       Amended and Restated Warrant Agreement
 
Ladies and Gentlemen,
 
Reference is made to (i) that certain Warrant Agreement (the “Warrant Agreement”), dated June 29, 2017, by and among BioScrip, Inc., a Delaware
corporation (the “Company”) and the purchasers signatory thereto (collectively with their successors and assigns, the “Original Purchasers”); (ii) that certain
Agreement and Plan of Merger (the “Merger Agreement”), dated as of the date hereof, by and among the Company, HC Group Holdings I, LLC (“Omega
Parent”), HC Group Holdings II, Inc., Beta Sub, Inc., Beta Sub, LLC and HC Group Holdings III, Inc.; and (iii) that certain Amended and Restated Warrant
Agreement, dated as of the date hereof, by and among the Company and the Holder and other Holders party thereto (the “Warrant Amendment”), attached
hereto as Exhibit B. This letter agreement (this “Letter Agreement”) confirms certain agreements and understandings between the Holder and the Company
related to the Warrant Amendment (as defined below).
 
In consideration of the Holder’s execution and delivery of the Warrant Amendment, and conditioned upon the occurrence of the First Merger Effective Time
(as defined in the Merger Agreement), the Company hereby agrees to issue to the Holder [ ] shares of Common Stock of the Company in the aggregate (the
“Amendment Shares”), promptly following the occurrence of the First Merger Effective Time (as defined in the Merger Agreement). Furthermore, promptly
following, and conditioned upon, the occurrence of the First Merger Effective Time, the Company and the Holder acknowledge and agree that the
Registration Rights Agreement (the “Existing RRA”), entered into as of June 29, 2017, by and among the Company and the Original Purchasers, shall be
amended and restated (the “RRA Amendment”), in the form of Exhibit C, with such RRA Amendment to be conditioned upon, and automatically effective as
of, the occurrence of the Second Merger Effective Time, without any further action on the party of any party hereto. The Company and the Holder agree (the
“RRA Interpretation”) that, solely for purposes of the definition of “Registrable Securities” under the Existing RRA, during the period prior to the First
Merger Effective Time, the Holder shall be deemed to beneficially own the Warrants underlying the Warrant Agreement, notwithstanding any agreement
between the Holder and the Company not to exercise such Warrants. The execution and delivery of this Letter Agreement by the Holder shall be deemed a
consent by the Holder, in its capacities as Holder under the Existing RRA, under Section 9 (Preservation of Rights) of the Existing RRA with respect to the
registration rights to be granted to Omega Parent in connection with the Merger Agreement.
 
Following the execution and delivery of this Letter Agreement and until the Second Merger Effective Time, the Holder agrees not to, and to cause its
controlled affiliates not to, (i) directly or indirectly sell, transfer, assign, pledge, tender, convert, exchange or encumber or otherwise dispose of, any Warrant
or (ii) exercise its exchange right under any Warrant.
 

 



 

 
The Company agrees that, to the extent an event occurs on or after the date hereof and prior to the Second Merger Effective Date which would cause an
adjustment to the number of, or Exercise Price of, any Warrants under the Warrant Amendment were the Warrant Amendment then in effect (any such event,
an “Adjustment Event”), then the Company shall apply, as of the Second Merger Effective Date, such adjustment to the number of, and Exercise Price of,
Warrants that would otherwise be outstanding under the Warrant Amendment immediately after the Second Merger Effective Date (taking, solely for purposes
of such adjustment, the number of shares of Common Stock outstanding under any adjustment calculation to be the number of shares of Common Stock
outstanding on the date of such Adjustment Event, and giving cumulative effect to any prior adjustments due to other Adjustment Events).
 
The Company represents that, as of the First Merger Effective Time, upon issuance in accordance with, and payment pursuant to, the terms hereof, the
Amendment Shares will be duly authorized, validly issued, fully paid and non-assessable. Upon issuance in accordance with, and payment pursuant to, the
terms hereof, the Holder (or its affiliates, as applicable) will have good title to the Amendment Shares, free and clear of all liens, claims, encumbrances,
charges, mortgages, options, pledges, security interests, hypothecations, easements, rights-of-way or encroachments of any nature whatsoever, whether
voluntarily incurred or arising by operation of law (“Liens”), other than (a) transfer restrictions under federal and state securities laws and (b) Liens imposed
solely due to the actions of the Holder. Upon issuance in accordance with, and payment pursuant to, the terms hereof, (i) the Amendment Shares will be
issued in accordance with law (including applicable state Blue Sky laws) and the governing documents of the Company and will not be issued in violation of
any preemptive or similar rights created by law or the governing documents of the Company or any other agreement to which the Company is bound and (ii)
the Amendment Shares will not be required to be registered under the Securities Act.
 
The Company represents that, as of the First Merger Effective Time, the Warrants under the Warrant Amendment are duly authorized and validly issued and,
when issued, the shares of Common Stock issuable pursuant to the Warrants under the Warrant Amendment (the “Underlying Shares”) will be duly
authorized, validly issued, fully paid and non-assessable. Upon issuance in accordance with, and payment pursuant to, the Warrant Amendment, the
Underlying Shares will be issued in accordance with law (including applicable state Blue Sky laws) and the governing documents of the Company and will
not be issued in violation of any preemptive or similar rights created by law or the governing documents of the Company or any other agreement to which the
Company is bound and the Underlying Shares will not be required to be registered under the Securities Act.
 
The execution and delivery of this Agreement by the Holder shall constitute the express acknowledgment by and agreement of the Holder that the Holder
shall not have any rights or entitlements under the Warrant Agreement, the Warrant Amendment or any Warrant (as defined in the Warrant Agreement) issued
thereunder with respect to any antidilution or other adjustments to the Warrants issued thereunder and held by the Holder, including, without limitation,
pursuant to Section 4 of the Warrant Agreement arising as a result of or related to the share issuances and other transactions contemplated by the Merger
Agreement.
 
This Letter Agreement and the Warrant Amendment, embody the entire agreement and understanding among the Company and the Holder, and supersede all
prior agreements and understandings, relating to the subject matter hereof. The Company and the Holder acknowledge and agree that this Letter Agreement
(other than the RRA Interpretation) and the Warrant Amendment shall automatically terminate and be null and void ab initio with no effect whatsoever on the
parties hereto in the event that the Merger Agreement is terminated in accordance with its terms; provided, however, that such termination shall not relieve
any party from liability for any willful and material breach of this Agreement prior to termination thereof. This Letter Agreement may be amended from time
to time only upon the written consent by each party hereto. This Letter Agreement shall be binding upon and inure to the benefit of the parties hereto and their
respective successors and assigns. This Letter Agreement may be executed in counterparts (including by PDF or electronic signature), each one of which shall
be deemed an original and all of which together shall constitute one and the same document. This Letter Agreement, and any disputes arising hereunder or
related hereto, shall be governed by, and construed in accordance with, the laws of the State of Delaware without regard to its conflict of laws that may lead to
the application of the law as of any other jurisdiction.

 
[Remainder of page intentionally left blank.]

 

 



 

 
 
 

 Respectfully,
   
 BIOSCRIP, INC.
   
   
 By:  
  Name:
  Title:
 
 
Acknowledged and Agreed:
  
[HOLDER]
  
 
By:   
Name:  
Title:  
 
 

 



 

 
 

Exhibit A
 

Holder
 
[Address]
 

 



 

 
 

Exhibit B
 

[Amended and Restated Warrant Agreement]
 
 

See attached.
 

 



 

 
 

Exhibit C
 

[Amended and Restated Registration Rights Agreement]
 
 

See attached.
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AMENDMENT NO. 1 TO REGISTRATION RIGHTS AGREEMENT
 

THIS AMENDMENT NO. 1 TO THE REGISTRATION RIGHTS AGREEMENT (this “Amendment”), effective as of March 14, 2019, is by and
between BioScrip, Inc. (the “Company”), and the stockholders of the Company signatory hereto (each a “Stockholder” and collectively, the “Stockholders”).
Capitalized but otherwise undefined terms herein have the meanings given to them in the Registration Rights Agreement (as defined below).
 

WHEREAS, the Company and the Stockholders are party to that certain Registration Rights Agreement, dated June 29, 2017 (the “Registration Rights
Agreement”), governing the Company’s obligations to register Registrable Securities of the Stockholders; and

 
WHEREAS, in connection with entering into that certain (i) Amended and Restated Warrant Agreement, dated as of the date hereof, by and between

the Company and the Stockholders (the “Warrant Amendment”), (ii) those certain letter agreements, dated as of the date hereof, by and between the Company
and each of the Stockholders (the “Letter Agreements”), pursuant to which the Company will issue an aggregate of 1,855,747 shares of Common Stock of the
Company upon the closing of the transactions contemplated by the Merger Agreement (as defined below), and (iii) that certain Agreement and Plan of
Merger, dated as of the date hereof, by and among the Company, HC Group Holdings II, Inc. and the other parties thereto, the Company and the Stockholders
desire to amend the Registration Rights Agreement pursuant to Section 11(c) thereof and upon such terms as set forth herein.

 
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as

follows:
 
1. Amendment to Registration Rights Agreement.
 

(a) Section 1(a) of the Registration Rights Agreement is hereby amended and restated in its entirety as follows:
 
“Short-Form Registrations. At any time after June 29, 2018 twelve (12) months following the date hereof, with respect to the Purchased

Shares and the Common Stock that has been or will be issued upon exercise of the Warrants, or at any time after the twelve month
anniversary of the First Merger Effective Time (as defined in the Merger Agreement), with respect to the Amendment Shares, each Holder may
request registration under the Securities Act of all or any portion of its Registrable Securities on Form S-3 or any successor form (each, a “Short-Form
Registration”), which may, if so requested, be a “shelf” registration under Rule 415 under the Securities Act. A registration shall not count as one of the
permitted Short-Form Registrations unless and until a registration statement relating thereto has become effective under the Securities Act. Each request
for a Short-Form Registration shall specify the number of Registrable Securities requested to be registered.

 
(b) Section 1(b) of the Registration Rights Agreement is hereby amended and restated in its entirety as follows:
 
“Long-Form Registrations. At any time that a Holder is then eligible to request registration under the Securities Act of all or any portion of

its Registrable Securities but where Short-Form Registration pursuant to Section 1(a) of this Agreement is not available to be used by the Company in
respect of such proposed registration, but in no event earlier than twelve (12) months following the date hereof June 29, 2018, with respect to the
Purchased Shares and the Common Stock that has been or will be issued upon exercise of the Warrants, or the twelve month anniversary of
the First Merger Effective Time (as defined in the Merger Agreement), with respect to the Amendment Shares, each Holder shall be entitled to
request a registration on Form S-1 or any similar form (each, a “Long-Form Registration”). A registration shall not count as one of the permitted
Long-Form Registrations unless and until a registration statement relating thereto has become effective under the Securities Act and each requesting
Holder is able to register and sell at least thirty percent (30%) of its Registrable Securities thereunder.

 
(c) The definition of Registrable Securities in Section 10 of the Registration Rights Agreement is hereby amended and restated in its entirety to

read as follows:
 
 

 



 

 
““Registrable Securities” means the Purchased Shares, the Amendment Shares and the Common Stock that has been or will be issued upon
exercise of the Warrants, together with any securities issued or issuable upon any stock split, dividend or other distribution, recapitalization or similar
event with respect to the foregoing. For purposes of this Agreement, a Person shall be deemed to be a holder of Registrable Securities whenever such
Person has the right to acquire such Registrable Securities (upon conversion or exercise, in connection with a transfer of securities or otherwise, but
disregarding any restrictions or limitations upon the exercise of such right), whether or not such acquisition has actually been effected. As to any
particular Registrable Securities, such securities shall cease to be Registrable Securities when (A) a Registration Statement covering such securities
has been declared effective by the Securities and Exchange Commission and such securities have been disposed of pursuant to such effective
Registration Statement, (B) such securities are sold under circumstances in which all of the applicable conditions of Rule 144 (or any similar
provisions then in force) under the Securities Act are met, (C) the aggregate amount of such securities held by each Holder, together with all
Affiliates of each such Holder and persons forming a “group” with each such Holder (within the meaning of Regulation 13D under the Securities
Exchange Act of 1934, as amended from time to time, and the rules and regulations promulgated thereunder (“Regulation 13D”)), consists of
beneficial ownership (within the meaning of Regulation 13D) of less than 5.0% of the Common Stock of the Company and such securities are
eligible for sale by each such Holder without registration pursuant to Rule 144 (or any similar provisions then in force) under the Securities Act
without limitation thereunder on volume or manner of sale, (D) such securities are otherwise transferred and such securities may be resold without
limitation or subsequent registration under the Securities Act, (E) such securities shall have ceased to be outstanding, or (F) the stock certificates or
evidences of book-entry registration relating to such securities have had all restrictive legends removed.”
 
(d) The following defined term shall be added to Section 10 of the Registration Rights Agreement:

 
““Amendment Shares” means the shares of Common Stock that the Company issued to the Stockholders pursuant to those certain letter
agreements, dated as of March 14, 2019, by and between the Company and each of the Stockholders, in connection with the Amended and Restated
Warrant Agreement, dated as of March 14, 2019, by and between the Company and the Stockholders.”
 

2. Condition to Effectiveness; Termination. The Company and the Stockholders agree and acknowledge that, notwithstanding anything to the contrary
herein, the effectiveness of this Amendment is conditioned upon, and shall not be binding or effective until, the occurrence of the First Merger Effective Time
(as such term is defined in the Merger Agreement) in accordance with the terms and conditions of the Merger Agreement. In the event that the Merger
Agreement is terminated in accordance with its terms, this Amendment shall automatically terminate and be null and void ab initio and of no effect
whatsoever, and the Registration Rights Agreement shall remain in full force and effect and shall continue to be binding on and enforceable against the
Company and the Purchasers.

 
3. Confirmation. Except as expressly modified by the terms and provisions of this Amendment, all of the terms and provisions of the Registration

Rights Agreement are unchanged and continue in full force and effect and all rights, remedies, liabilities and obligations evidenced by the Registration Rights
Agreement are hereby acknowledged by the Company and the Stockholders to be valid and in full force and effect.

 
4. Counterparts. This Amendment may be executed in any number of counterparts, by facsimile if necessary, each of which shall be an original, but all

of which together shall constitute one instrument.
 
5. Governing Law. This Amendment shall be governed by and construed in accordance with the internal laws of New York applicable to parties

residing in New York, without regard applicable principles of conflicts of law. Each party irrevocably consents to the exclusive jurisdiction of any court
located within New York County, New York, in connection with any matter based upon or arising out of this Amendment or the matters contemplated hereby
and it agrees that process may be served upon it in any manner authorized by the laws of the State of New York for such persons and waives and covenants
not to assert or plead any objection which it might otherwise have to such jurisdiction and such process.

 
[SIGNATURE PAGES FOLLOW]

 

 



 

 
IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be executed and delivered as of the date first above written.
 

 
  
 BIOSCRIP, INC.
  
 /s/ Daniel Greenleaf
 Name: Daniel Greenleaf
 Title: President
  
  STOCKHOLDERS:

 
AMARI INVESTMENT PTE. LTD.
 
By: ASSF OPERATING MANAGER IV, L.P.,
its manager

  
 /s/ Christopher Kerezsi
 Name: Christopher Kerezsi
 Title: Authorized Signatory
  
 J.P. Morgan Securities LL
  
 /s/ Brian M. Ercolani, Asc
 Name: Brian M. Ercolani, Asc
 Title: Attorney-In Fact
  
 Goldman Sachs & Co. LLC
  
 /s/ Daniel Oneglia
 Name: Daniel Oneglia
 Title: Managing Director
  
 Western Asset Middle Market Debt Fund Inc.

Western Asset Middle Market Income Fund Inc
By: Western Asset Management Company,
as its Investment Manager and Agent
 

 /s/ Adam Wright
 Name: Adam Wright
 Title: Manager, U.S. Legal Affairs
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Home and Alternate Site Infusion Therapy Providers BioScrip and Option Care to Merge
 

Creates a Leading Independent Provider of Home and Alternate Site Infusion Services with
Deep Clinical Expertise and Broad Therapy Portfolio

 
Enhanced Scale and Improved Financial Profile Expected to Enable Growth in

Attractive and Growing Segment of U.S. Healthcare Market
 

BioScrip to Issue New Shares to Option Care’s Shareholder,
Which Will Own Approximately 80% of Combined Company on Fully Diluted Basis

 
Combined Company Will Remain Focused on Delivering Favorable Outcomes for

Patients, Payors and Providers
 

DENVER, Colo. & BANNOCKBURN, Ill., March 15, 2019 – BioScrip, Inc. (NASDAQ: BIOS) (“BioScrip”) and Option Care Enterprises, Inc. (“Option
Care”), the nation’s largest independent providers of home and alternate treatment site infusion therapy services, today announced that they have entered into
a definitive merger agreement. The combination is expected to create a leading independent provider with the national reach, comprehensive therapy offering
and financial capacity to succeed in the attractive and growing home and alternate site infusion services segment of the $100 billion U.S. infusion market.
 
Under the terms of the merger agreement, BioScrip will issue new shares to Option Care’s shareholder, which is owned by investment funds affiliated with
Madison Dearborn Partners, LLC (“MDP”) and Walgreens Boots Alliance, Inc. (NASDAQ: WBA) (“WBA”), in an all-stock transaction. Upon completion of
the transaction, MDP funds and WBA will beneficially own approximately 80% of the combined publicly traded company on a fully diluted basis, with
current BioScrip shareholders holding the remainder. The combined company’s common stock will continue to be listed on the Nasdaq Global Market. The
transaction has been unanimously approved by the boards of directors of both BioScrip and Option Care.
 
The combined company will be led by Option Care Chief Executive Officer John Rademacher and Option Care Chief Financial Officer Mike Shapiro and
will incorporate the best talent, processes and systems from both Option Care and BioScrip. It also will have a leading, independent clinical platform for
delivering high-quality infusion therapy to more patients across the United States and providing superior outcomes for patients, payors and providers.
BioScrip President and Chief Executive Officer Daniel E. Greenleaf will remain active in the combined company as a special advisor to its Board of
Directors.
 
Daniel E. Greenleaf, President and Chief Executive Officer of BioScrip, commented, “This is a compelling and complementary fit of two leading players in
the U.S. infusion market. Together, we will be able to provide a diverse set of life-improving and cost-effective services to more patients across the United
States. Our expanded reach and broader array of offerings provide a key competitive advantage at a time when the demand for home and alternate site
infusion services continues to grow. The BioScrip Board and I believe our shareholders will have the compelling opportunity to participate alongside Option
Care’s experienced and seasoned shareholders in the long-term potential and value creation opportunities of the combined company.”
 

 



 

 
John Rademacher, Chief Executive Officer at Option Care, said, “This transaction brings together two organizations and thousands of employees dedicated to
creating a best in class experience for our patients and their families. Our goal is to constantly improve the delivery of life-saving therapies and
comprehensive care management to the patients we have the privilege of serving. At the center of both organizations is deep clinical expertise and a passion
to deliver extraordinary care. We believe combining our unique assets and leading product portfolios will create a powerful, independent platform that will
enable delivery of high-quality, cost effective solutions to providers across the country and help facilitate the introduction of innovative new therapies to the
marketplace. As an independent provider, we will retain the unique ability to deliver high-quality infusion therapy in the patient-preferred and safer setting of
the home or an alternate site to every commercial and governmental payor.
 
“I am honored to lead the combined company and work with BioScrip’s and Option Care’s talented and dedicated employees, who share a strong commitment
to delivering exemplary care that makes a positive difference in people’s lives. I look forward to harnessing the strengths of both of our organizations and
industry-leading teams to capitalize on the many growth opportunities this combination creates to drive long-term value for all stakeholders.”
 
Expected Benefits of the Transaction
 
· Improved, Cost-Effective Patient Care. Utilizing clinical monitoring and reporting, the combined company’s more than 2,900 skilled clinicians

(pharmacists, pharmacy technicians, nurses and dieticians) will develop personalized care plans for patients and be able to provide ongoing quality care
in support of complex therapy regimens. With a best-in-class platform that is national in scope, the combined company will also be positioned as the
partner of choice for pharmaceutical manufacturers seeking innovative distribution channels and patient support models to access the market. Together,
BioScrip and Option Care will cover 96% of the U.S. population, with facilities in 46 states and the ability to dispense and serve patients in all 50 states.

 
· Enhanced Scale and Therapy Offerings. The combined company will merge BioScrip’s and Option Care’s complementary portfolios and provide

products that are currently only available to one of the two businesses, such as Option Care’s access to Cuvitru for the treatment of primary
immunodeficiency and Nuzyra™ for the treatment of adults with acute bacterial skin and skin structure infections and community-acquired bacterial
pneumonia. The combined company’s expanded geographic coverage, continued independence, leading quality offerings and comprehensive clinical
expertise will position it to be a preferred partner for payors, providers, biopharma manufacturers and patients. Furthermore, its enhanced scale will
enable it to capture scale efficiencies and create additional vectors of growth through new product and service introductions.

 
· Powerful Growth Engine in Attractive Industry. Home and alternate site infusion, which currently accounts for approximately 12% of the $100 billion

total U.S. infusion market, is estimated to grow approximately 5-7% per year due to attractive market dynamics, including the shift to value-based care
that improves clinical outcomes and delivers better results for payors and providers as well. The combined company will have the financial capacity and
flexibility, scale and clinical offering diversity to drive organic growth in chronic and acute therapies along with generating growth through operational
efficiencies, improved performance in revenue cycle management and innovative new therapy introductions. The combination of BioScrip and Option
Care will create a diversified business across payors, therapies and geographies in which no existing payor will account for more than 11% of net
revenue.

 

 



 

 
· Compelling Financial Benefits: The transaction is expected to drive meaningful operating and supply chain efficiencies, generating over $60 million in

net synergies forecasted to realize full run-rate within 24 months of the transaction closing. These forecasted synergies and the combined company’s
enhanced scale with pro-forma 2018 revenue of more than $2.6 billion are expected to enable top- and bottom-line growth. Additionally, BioScrip and
Option Care have secured committed financing from Bank of America Merrill Lynch, funds affiliated with Ares Management Corporation, and Goldman
Sachs Merchant Banking Division to refinance and simplify the combined company’s capital structure, which is expected to have no near-term
maturities, no preferred equity and no financial maintenance covenant. The new capital structure is expected to provide the combined company with a
materially lower pro-forma combined net leverage ratio, a lower cost of capital, significant additional liquidity and a path for continued deleveraging.
The combined company will pursue a balanced capital allocation strategy, continuing to invest in and enhance patient experiences, as well as its people
and services to drive organic growth, while managing its debt profile and continuing to de-lever in a disciplined fashion.

 
Shareholders and Management Focused on Driving Value Creation
 
MDP, a leading private equity firm based in Chicago, has a long and successful history investing in health care companies and partnering with them to
achieve growth and significant long-term value appreciation. MDP’s notable health care investments include Ikaria Inc., Sage Products, Sirona Dental
Systems, Team Health and VWR International. Option Care, formerly Walgreens Infusion Services, has been an independent company since it was separated
from WBA in 2015 in a joint investment partnership between MDP funds and WBA.
 
Timothy P. Sullivan, a Managing Director and Head of the MDP Health Care team and a Director of Option Care, said, "We believe this transaction provides
significant shareholder value creation potential and we are excited to remain a major shareholder alongside Walgreens Boots Alliance in the combined
company. John, Mike and the joint leadership team bring operational expertise and strong integration track records. Since separating from Walgreens, we have
made significant investments in people, process, technology and facilities. This experience, combined with their commitment to patient-centric care, should
drive meaningful and long-term shareholder value.”
 
Rademacher and Shapiro are seasoned health care professionals with significant operational expertise and public company experience. Rademacher has held
various executive-level positions at leading public healthcare companies, including Cardinal Health where he served as President and General Manager for
both the Ambulatory Care Division and the Nuclear and Pharmacy Services Divisions, and at Cigna Corporation where he served as President of CareAllies
and Chief Operating Officer for the CIGNA Behavioral Health business. Shapiro served as the Senior Vice President and Chief Financial Officer for
Catamaran Corporation, a publicly-traded pharmacy benefits manager, and led the successful process through which the company was sold to UnitedHealth
Group. He also had a longstanding career with Baxter International, holding several financial positions across several businesses and corporate functions.
 

 



 

 
Rademacher has spearheaded Option Care’s Zenith 20/20 program, which changed the company’s operating model, implementing technology, operational
design and facility upgrades throughout the organization. Under his leadership, Option Care has focused on providing high-quality care and improving
delivery of services to patients, payors and manufacturers. The combined company, its employees and all stakeholders are expected to benefit from a
leadership team focused on creating a culture that connects its clinical expertise and company success to patient outcomes.
 
In addition to Rademacher and Shapiro, the combined company’s leadership will draw from the experienced teams of both Option Care and BioScrip.
 
The transaction, which is expected to be completed in the second half of 2019, is subject to the satisfaction of customary closing conditions, including
regulatory approvals and approval by BioScrip shareholders.
 
Conference Call, Webcast and Presentation
 
BioScrip and Option Care will host a conference call at 9:00 AM ET today, March 15, 2019, to discuss the transaction. The dial-in numbers for the call are
(877) 423-9820 (U.S. Toll Free) or (201) 493-6749 (International). A live webcast of the conference call and associated presentation materials will be
available under the “Investors” section of BioScrip’s web site at: www.bioscrip.com.
 
An online replay of the conference call will be available approximately two hours after completion of the conference call in the Investor Relations section of
BioScrip’s web site at: www.bioscrip.com.
 
Advisors
 
In connection with the transaction, Jefferies LLC and Moelis & Company LLC are acting as joint financial advisors to BioScrip, and Gibson, Dunn &
Crutcher LLP is serving as legal advisor. Goldman Sachs & Co. LLC and BofA Merrill Lynch are acting as financial advisors and Kirkland & Ellis LLP is
acting as legal advisor to Option Care. 
 
FORWARD LOOKING STATEMENTS
This communication, in addition to historical information, contains “forward-looking statements” (as defined in the Private Securities Litigation Reform Act
of 1995) regarding, among other things, future events or the future financial performance of BioScrip and Option Care. All statements other than statements
of historical facts are forward-looking statements. In addition, words such as “anticipate,” “believe,” “contemplate,” “continue,” “could,” “estimate,”
“expect,” “intend,” “may,” “plan,” “potential,” “predict,” “project,” “seek,” “should,” “target,” “will,” “would,” or the negative of these words, and words and
terms of similar substance used in connection with any discussion of future plans, actions or events identify forward-looking statements. Forward-looking
statements relating to the proposed transaction include, but are not limited to: statements about the benefits of the proposed transaction between BioScrip and
Option Care, including future financial and operating results; BioScrip’s and Option Cares plans, objectives, expectations and intentions; the expected timing
of completion of the proposed transaction; and other statements relating to the acquisition that are not historical facts. Forward-looking statements are based
on information currently available to BioScrip and Option Care and involve estimates, expectations and projections. Investors are cautioned that all such
forward-looking statements are subject to risks and uncertainties (both known and unknown), and many factors could cause actual events or results to differ
materially from those indicated by such forward-looking statements. With respect to the proposed transaction between BioScrip and Option Care, these
factors could include, but are not limited to: the risk that BioScrip or Option Care may be unable to obtain governmental and regulatory approvals required for
the transaction, or that required governmental and regulatory approvals may delay the transaction or result in the imposition of conditions that could reduce
the anticipated benefits from the proposed transaction or cause the parties to abandon the proposed transaction; the risk that a condition to closing of the
transaction may not be satisfied; the length of time necessary to consummate the proposed transaction, which may be longer than anticipated for various
reasons; the risk that the businesses will not be integrated successfully; the risk that the cost savings, synergies and growth from the proposed transaction may
not be fully realized or may take longer to realize than expected; the diversion of management time on transaction-related issues; the effect of future
regulatory or legislative actions on the companies or the industries in which they operate; the risk that the credit ratings of the combined company or its
subsidiaries may be different from what the companies expect; economic and foreign exchange rate volatility; and the other risks contained in BioScrip’s
most recently filed Annual Report on Form 10-K.
 
Many of these risks, uncertainties and assumptions are beyond BioScrip’s ability to control or predict. Because of these risks, uncertainties and assumptions,
you should not place undue reliance on these forward-looking statements. Furthermore, forward-looking statements speak only as of the information currently
available to the parties on the date they are made, and neither BioScrip nor Option Care undertakes any obligation to update publicly or revise any forward-
looking statements to reflect events or circumstances that may arise after the date of this communication. Nothing in this communication is intended, or is to
be construed, as a profit forecast or to be interpreted to mean that earnings per BioScrip share for the current or any future financial years or those of the
combined company, will necessarily match or exceed the historical published earnings per BioScrip share, as applicable. Neither BioScrip nor Option Care
gives any assurance (1) that either BioScrip or Option Care will achieve its expectations, or (2) concerning any result or the timing thereof, in each case, with
respect to any regulatory action, administrative proceedings, government investigations, litigation, warning letters, consent decrees, cost reductions, business
strategies, earnings or revenue trends or future financial results. All subsequent written and oral forward-looking statements concerning BioScrip, Option
Care, the proposed transaction, the combined company or other matters and attributable to BioScrip or Option Care or any person acting on their behalf are
expressly qualified in their entirety by the cautionary statements above.
 

 



 

 
ADDITIONAL INFORMATION AND WHERE TO FIND IT
BioScrip, Inc. (“BioScrip” or the “Company”) will file with the Securities and Exchange Commission (“SEC”) a proxy statement in connection with the
proposed transaction. The proxy statement will contain important information about the proposed transaction and related matters. INVESTORS AND
SECURITY HOLDERS ARE URGED AND ADVISED TO READ THE PROXY STATEMENT WHEN IT BECOMES AVAILABLE BECAUSE IT WILL
CONTAIN IMPORTANT INFORMATION. The proxy statement and other relevant materials (when they become available) and any other documents filed
by the Company with the SEC may be obtained free of charge at the SEC’s website, at www.sec.gov. In addition, security holders will be able to obtain free
copies of the proxy statement and other relevant materials from the Company by contacting Investor Relations by mail at 1600 Broadway, Suite 700, Denver,
CO 80202, Attn: Investor Relations, by telephone at (720) 697-5200, or by going to the Company’s Investor Relations page on its corporate web site at
https://investors.bioscrip.com.
 
PARTICIPANTS IN THE SOLICITATION
The Company and its directors and executive officers may be deemed to be participants in the solicitation of proxies from stockholders in connection with the
matters discussed above. Information about the Company’s directors and executive officers is set forth in the Proxy Statement on Schedule 14A for the
Company’s 2018 annual meeting of stockholders, which was filed with the SEC on April 4, 2018. This document can be obtained free of charge from the
sources indicated above. Information regarding the ownership of the Company’s directors and executive officers in the Company’s securities is included in
the Company’s SEC filings on Forms 3, 4, and 5, which can be found through the SEC’s website at www.sec.gov. Other information regarding the
participants in the proxy solicitation and a description of their direct and indirect interests, by security holdings or otherwise, will be contained in the
preliminary proxy statement and the definitive proxy statement and other relevant materials to be filed with the SEC when they become available.
 
About BioScrip, Inc.
BioScrip, Inc. is one of the largest independent national providers of infusion and home care management solutions, with approximately 2,100 teammates and
nearly 70 service locations across the U.S. BioScrip partners with physicians, hospital systems, payors, pharmaceutical manufacturers and skilled nursing
facilities to provide patients access to post-acute care services. BioScrip operates with a commitment to bring customer-focused pharmacy and related
healthcare infusion therapy services into the home or alternate-site setting. By collaborating with the full spectrum of healthcare professionals and the patient,
BioScrip provides cost-effective care that is driven by clinical excellence, customer service, and values that promote positive outcomes and an enhanced
quality of life for those it serves.
 
About Option Care
Option Care Enterprises, Inc. (Option Care) is one of the nation’s largest and most trusted providers of home and alternate treatment site infusion services.
Holding accreditations from industry quality organizations ACHC, PCAB, ASHP and URAC,* the company draws on nearly 40 years of clinical care
experience to offer patient-centered therapy management. Option Care’s signature Home Infusion Plus services include the clinical management of infusion
medicines, nursing support and care coordination. Option Care’s multidisciplinary team of more than 1,800 clinicians – including pharmacists, nurses and
dietitians – are able to provide home infusion service coverage for nearly all patients across the United States needing treatment for complex and chronic
conditions. Learn more at www.OptionCare.com.
 
BioScrip Contacts
Stephen Deitsch
Chief Financial Officer & Treasurer
T: (720) 697-5200
Stephen.deitsch@BioScrip.com
 
Kalle Ahl, CFA
The Equity Group
T: (212) 836-9614
kahl@equityny.com
 
Option Care Contacts
Chuck Dohrenwend, Kate Murray or Melissa Gansler
Abernathy MacGregor
T: (212) 371-5999
cod@abmac.com; ksm@abmac.com; mlg@abmac.com
 
 

 


